Dear Senators JOHNSON, Bayer, Burgoyne, and
Representatives COLLINS, Trujillo, Erpelding:

The Legislative Services Office, Research and Legislation, has received the enclosed rules of

the State Tax Commission:

IDAPA 35.01.02 - Idaho Sales and Use Tax Administrative Rules - Proposed Rule (Docket No.
35-0102-1702).

Pursuant to Section 67-454, Idaho Code, a meeting on the enclosed rules may be called by the
cochairmen or by two (2) or more members of the subcommittee giving oral or written notice to Research
and Legislation no later than fourteen (14) days after receipt of the rules' analysis from Legislative
Services. The final date to call a meeting on the enclosed rules is no later than 11/01/2017. If a meeting is
called, the subcommittee must hold the meeting within forty-two (42) days of receipt of the rules' analysis
from Legislative Services. The final date to hold a meeting on the enclosed rules is 12/01/2017.

The germane joint subcommittee may request a statement of economic impact with respect to a
proposed rule by notifying Research and Legislation. There is no time limit on requesting this statement,
and it may be requested whether or not a meeting on the proposed rule is called or after a meeting has
been held.

To notify Research and Legislation, call 334-4834, or send a written request to the address on the

memorandum attached below.
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Legislative Services Oflice
Idaho State Legislature

Eric Milstead Serving Haho' s Glizen Legialafiure
Director
MEMORANDUM
TO: Rules Review Subcommittee of the Senate Local Government & Taxation Committee and

the House Revenue & Taxation Committee
FROM: Senior Legislative Research Analyst - Kristin Ford

DATE: October 13, 2017
SUBJECT: State Tax Commission

IDAPA 35.01.02 - Idaho Sales and Use Tax Administrative Rules - Proposed Rule (Docket No. 35-0102-
1702)

The State Tax Commission submits notice of proposed rulemaking relating to the Idaho Sales and Use
Tax Administrative Rules. The proposed rule modifies Rule 013 to add illustrative examples regarding road
and paving contractors, and then modifies Rules 044, 048, 061, 079, 099, 107 and 128 to provide guidance
on Park Model Recreational Vehicles, as newly regulated by 2017 House Bill 156, passed by the Legislature.
The Commission states that negotiated rulemaking was conducted. The Notice of Intent to Promulgate Rules -
Negotiated Rulemaking was published in the July 5, 2017 edition of the Idaho Administrative Bulletin.

I had a number of concerns with this rule docket and have spoken with specialists at the Idaho State Tax
Commission. My primary concerns are the changes to Rules 048 which state when a park model recreational
vehicle becomes real property. I believe the Commission exceeds its statutory authority in making these state-
ments because they are in direct conflict with Idaho Code 63-318 which states that park model recreational
vehicles shall not be real property. My discussions with the Tax Commission lead me to believe that they will
be modifying or replacing this rule docket with more acceptable language.

cc: State Tax Commission

Sherry Briscoe

Mike Nugent, Manager Paul Headlee, Manager April Renfro, Manager Glenn Harris, Manager

Research & Legislation Budget & Policy Analysis Legislative Audits Information Technology
Statehouse, P.O. Box 83720 Tel: 208-334-2475

Boise, Idaho 83720-0054 www.legislature.idaho.gov



IDAPA 35 — STATE TAX COMMISSION
35.01.02 — IDAHO SALES AND USE TAX ADMINISTRATIVE RULES
DOCKET NO. 35-0102-1702
NOTICE OF RULEMAKING - PROPOSED RULE

AUTHORITY: In compliance with Section 67-5221(1), Idaho Code, notice is hereby given that this agency has
initiated proposed rulemaking procedures. The action is authorized pursuant to Sections 63-105(2), 63-3624(a), 63-
3635, and 63-3039, Idaho Code.

PUBLIC HEARING SCHEDULE: Public hearing(s) concerning this rulemaking will be scheduled if requested in
writing by twenty-five (25) persons, a political subdivision, or an agency, not later than September 27, 2017.

The hearing site(s) will be accessible to persons with disabilities. Requests for accommodation must be made not
later than five (5) days prior to the hearing, to the agency address below.

DESCRIPTIVE SUMMARY: The following is a nontechnical explanation of the substance and purpose of the
proposed rulemaking:

Rule 013 — Road And Paving Contractors. We are proposing to add some examples to this rule to clarify when
taxes are owed.

Rule 044 — Trade-ins, Trade-downs And Barter. We are proposing to change this rule to conform to 2017, HB
156. The main change is to replace park trailer with park model recreational vehicle. This rule is also amended to
include a reference to Rule 35.01.02.048 regarding how to treat trade-ins of Park Model Recreational Vehicles. Some
technical and grammar changes are also proposed.

Rule 048 — Manufactured Homes (Mobile Homes) And Modular Buildings. We are proposing to change to
conform to 2017, HB 156. The changes are to replace park trailer with park model recreational vehicle. This change
will add a new paragraph to define New Park Model Recreational Vehicles and clearly state that these are taxed at
100% of the sales price. The way in which used Park Model Recreational Vehicles are taxed will also be addressed.
This rule is also being amended to reflect how trade-ins are to be treated. Some technical and grammar changes are
also proposed.

Rule 061 — Transportation, Freight, And Handling Charges. We are proposing to change this rule to conform to
the 2017, HB 156. In the negotiated process we discussed what changes were necessary. Since HB 156 modified code
section 63-3613 to specifically include those costs in a Park Model Recreational Vehicle, no changes were needed
within the rule. The statute reference was added to the title. Some technical and grammar changes are also proposed.

Rule 079 — Production Exemption. We are proposing to change this rule to conform to the 2017, HB 156. HB 156
added Park Model Recreational Vehicles to 63-3622HH(4) as a type of vehicle that is not eligible for the production
exemption. Rule 35.01.02.079.05.m. and 05.n. are being modified to reflect this treatment for Park Model
Recreational Vehicles. Some technical and grammar changes are also proposed.

Rule 099 — Occasional Sales. We are proposing to change this rule to conform to 2017, HB 156. Rule
35.01.02.099.09 lists items that do not qualify for the occasional sales exemption and are therefore always taxable.
Park Model Recreational Vehicles is being added to that list. Some technical and grammar changes are also proposed.

Rule 107 — Vehicles And Vessels — Gifts, Military Personnel, Nonresident, New Resident, Tax Paid To Another
State, Sales To Family Members, Sales To American Indians, And Other Exemptions: It was decided in the
negotiated rule-making process that referencing the statutes would be the only necessary change to meet the
requirements of 2017, HB156 regarding the Park Model RV statute. This rule is also being changed to reflect the law
change allowing the nonresident use of a vehicle in Idaho from 60 to 90 days. Some technical and grammar changes
are also proposed.

Rule 128 — Certificates For Resales And Other Exemption Claims. We are proposing to change this rule to
conform to the 2017, HB 156. Park Model Recreational Vehicles will be added to the list of nonexempt items under
the production exemption in Rule 35.01.02.128.07. Some technical and grammar changes are also proposed.
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STATE TAX COMMISSION Docket No. 35-0102-1702
Idaho Sales & Use Tax Administrative Rules Proposed Rulemaking

FEE SUMMARY: The following is a specific description of the fee or charge imposed or increased: N/A

FISCAL IMPACT: The following is a specific description, if applicable, of any negative fiscal impact on the state
general fund greater than ten thousand dollars ($10,000) during the fiscal year resulting from this rulemaking: N/A

NEGOTIATED RULEMAKING: Pursuant to Section 67-5220(2), Idaho Code, negotiated rulemaking was
conducted. The Notice of Intent to Promulgate Rules - Negotiated Rulemaking was published in the July 5, 2017,
Idaho Administrative Bulletin, Vol. 17-7, pages 82-83.

INCORPORATION BY REFERENCE: Pursuant to Section 67-5229(2)(a), Idaho Code, the following is a brief
synopsis of why the materials cited are being incorporated by reference into this rule: N/A

ASSISTANCE ON TECHNICAL QUESTIONS, SUBMISSION OF WRITTEN COMMENTS: For assistance
on technical questions concerning the proposed rule, contact Tom Shaner at (208) 334-7518 or
tom.shaner@tax.idaho.gov. Anyone may submit written comments regarding this proposed rulemaking. All written
comments must be directed to the undersigned and must be delivered on or before September 27, 2017.

DATED this 8th day of August, 2017.

Tom Shaner

Tax Policy Specialist

Idaho State Tax Commission

800 Park Blvd., Plaza IV

P.O. Box 36, Boise, ID 83722-0410

Phone: (208) 334-7531 / Fax: (208) 334-7846

THE FOLLOWING IS THE PROPOSED TEXT OF DOCKET NO. 35-0102-1702
(Only Those Sections With Amendments Are Shown.)

013. ROAD AND PAVING CONTRACTORS (RULE 013).
Sections 63-3609 & 63-3615, Idaho Code

01. In General. This rule illustrates the application of Idaho sales and use tax to specific activities of
road and paving contractors. The general principles stated in Rule 012 of these rules apply equally to road and paving
contractors. (7-1-96)

02. Road or Paving Contractor. A road or paving contractor is a contractor improving real property.

The use of materials over which he exercises right or power in the course of performing the contract is subject to tax.
This is true even if an exempt entity, such as a government agency, owns the material. It is also true if the contractor
does the work under the full or partial supervision of the person for whom the contractor is performing the contract.

(7-1-96)! )

03. Examples. Here are some examples of taxable materials contractors use in paving and road
contracts: ( )
a. Example 1: A contractor is hired to pave a road for a city. The materials the contractor will use are

taxable, regardless of ownership, and include rock. sand, asphalt oil, chemicals, bonding agents, or any other like
materials which become the aggregate pavement. ( )
b. Example 2: A contractor is hired to chip seal a local road. The chip seal includes a layer of liquid

asphalt or similar material applied to the road with an immediate layer of rock chips applied on top of the wet asphalt.
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A roller sets the rock chips in place. Once this dries, the surface is cleaned and another oil seal or like product is

applied. These three items and any other materials used to form the aggregate chip seal are subject to tax. ( )
C. Example 3: A contractor is hired to perform landscaping for the barrow pits and shoulders of a new

highway. The highway district provides the grass seed and some bushes for the project. The contractor provides labor
to sow the seed, plant the bushes, and labor and materials to provide erosion control, land leveling, contouring, etc.
The contractor owes sales or use tax on all materials consumed, including those provided by the highway district.

)

d. Example 4: A contractor is hired to install a new bridge and provide drainage for a new freeway

interchange. The highway district provides the bridge components and culverts needed for the project, and the
contractor provided all of the remaining materials and the labor for the project. The contractor will owe sales or use

tax on all materials he consumes including the bridge components and culverts provided by the highway district, as
well as on the materials the contractor purchased for use on the project. ( )

e. Example 5: A contractor is hired to install traffic control lights, signage. and roadway illumination
for a rebuilt section of roadway The highway district provides the traffic control signals and the permanent signage
for the highway so that all signage will be consistent throughout the highway district. The contractor owes use tax on
the value of the traffic signals and signage provided by the highway district as well as on the cost of electrical wiring,
signal wiring, and the lights and light poles, etc.. purchased and consumed by the contractor. ( )

034. Materials. The sale or use of materials which are extracted and crushed is taxable. Use tax does not
apply to the use of natural materials that are secured on site and used without significant change. (7-1-96)

045. Rock Crushing. The application of the sales or use tax to rock crushing operations depends upon
the circumstances of the case. (7-1-96)

a. A sale of crushing only is a sale of a taxable processing service. In this circumstance the crusher
obtains raw material owned by another, crushes the rock, and stockpiles it for subsequent use either by the owner or a
third party. Unless an exemption applies, the crusher must charge tax on all such sales. (7-1-96)

b. A contractor who applies crushed rock to the highway pursuant to a contract is a person engaged in
improving real property. If the contractor applying the crushed rock purchases the rock, the purchase price will be
subject to a sales or use tax. If the contractor applies rock owned by another party, the contractor will be responsible
for a use tax on the value of the rock, unless the other party paid a sales tax upon its acquisition. This is true even if a
government agency supplied the rock. If a recent retail acquisition of the crushed rock exists, the retail price shall be
presumed to be the value of the material. If a recent retail sales price does not exist, then value shall be determined by
the current acquisition cost of like material from the same or a similar source. For purposes of this section, a retail
acquisition within one (1) year of the time of the performance of the contract shall be presumed to be a recent sales
price. (7-1-96)

c. A contractor whose contract calls for him to both crush and apply rock to a road is also subject to
sales or use tax on the value of the rock whether the contract is performed for a governmental or private contractee.
The value shall be determined by the royalty or similar charge for raw materials. If a royalty or similar charge does
not exist, then the value will be determined as the royalty fee or value of like material from a similar source. If the
contractor chooses to have the rock crushed by a subcontractor, the measure of the use tax is on the crushed value.

(7-1-96)

d. A sale of rock crushing services to a retailer who will sell the rock is an exempt sale. The sale of

crushed rock to a consumer is a taxable sale unless an exemption applies. (7-1-96)
056. Production Exemption. (7-1-96)

a. Since a contractor improving real property is defined as the consumer of materials incorporated

into realty, he is not producing an article for resale. Therefore, the production exemption does not apply to the use of
equipment used by contractors to produce asphalt or concrete which are used to complete paving contracts. (7-1-96)
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b. A business which is primarily devoted to producing crushed rock, asphalt, or concrete which is
ultimately sold at retail will qualify for the production exemption. See Idaho Administrative Sales Tax Rules 079 and
082. (7-1-96)

(BREAK IN CONTINUITY OF SECTIONS)

044. TRADE-INS, TRADE-DOWNS AND BARTER (RULE 044).
Section 63-3613, Idaho Code

01. Trade-Ins. A trade-in is the amount allowed by a retailer on merchandise accepted as payment for
other merchandise. Merchandise is tangible personal property which is, or becomes, part of an inventory held for
resale. (7-1-93)

02. Trade-In Allowance. When a retailer sells merchandise from his resale inventory and lets the

customer trade in other goods which the retailer places in his resale inventory, the taxable sales price of the
merchandise may be reduced by the amount allowed as trade-in. To qualify for the trade-in allowance, the property
traded in must be consideration delivered by the buyer to the seller. The sales documents, executed not later than the
time of sale, must identify the tangible personal property being purchased and the trade-in property being delivered to
the seller. The delivery of the trade-in and the purchase must be components of a single transaction. (4-4-13)

a. Example: A customer buys a car from a dealer for four thousand dollars ($4,000). A trade-in of one
thousand five hundred dollars ($1,500) is allowed for the customer's used car. Tax is charged on two thousand five
hundred dollars ($2,500). (4-4-13)

03. Trade-Downs. A trade-down is a transaction in which a vendor accepts a trade-in from the
customer that equals or exceeds the value of the merchandise sold to the customer. The taxable sales price is reduced
to zero (0) and no sales tax is due on the transaction. (4-4-13)

04. Disallowed Trade-In Beductions Allowances. ( )

a. Private Party Transactions. A Ftrade-in deduetions-are allowance is not allowed on transactions
between individuals because the trade-in property does not become a part of an inventory held for resale.

@een_ )

. Example: Two (2) individuals exchange cars of equal value. No money, property, service, or
consideration other than the cars are exchanged. Both parties must pay tax on the fair market value of the vehicle
received in the barter. (7-1-93)

brii. Example: Two (2) individuals, neither of whom are car dealers, exchange cars of different values.
Tom’s vehicle, which is worth ten thousand dollars ($10,000), is transferred to Bill. Bill’s car, which is worth eight
thousand dollars ($8,000), is transferred to Tom. Bill pays Tom two thousand dollars ($2,000). The trade-in allowance
is not applicable because neither car is merchandise. Tom pays use tax on eight thousand dollars ($8,000); Bill pays
use tax on ten thousand dollars ($10,000). (7-1-93)

b. Manufactured Homes (Mobile Homes), New Park Model Recreational Vehicles, and Modular
Buildings. Trade-in allowances are not allowed on the sale of manufactured homes, new park model recreational
vehicles, and modular buildings. See IDAPA 35.01.02.048 of these rules. ( )

05. Insurance Settlements. An insurance settlement does not qualify as a trade-in. Example: Tom is
involved in a car accident. His insurance company determines the damage exceeds the value of the car and settles
with Tom on that basis. If Tom buys another car, he must pay sales tax on the entire sales price of the replacement car.

(3-30-01)

06. Core Charges. Parts for cars, trucks, and other types of equipment are often sold with an added
core charge. When the used core is returned, the core charge is refunded. This is essentially a trade-in of a used part
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for a new part. Since the seller cannot be certain that the customer will return a reusable core, such core charges are
subject to sales tax. The tax on the core charge will be refunded by the seller at the time credit for the core charge is
allowed. (7-1-93)

07. Trade-In for Rental/Lease Property. When tangible personal property is traded in as part
payment for the rental or lease of other tangible personal property, sales tax applies to all payments made after the
value of the trade-in property has been depleted and the lessor actually begins charging for the lease or rental. The
methods of applying the trade-in value to the lease are: (7-1-93)

a. The trade-in value may be subtracted from the value of the leased or rented property, thereby
reducing the monthly payments and the sales tax due on those payments. (7-1-93)

b. The trade-in value may be subtracted from the initial lease payments, with no sales tax due on those
payments until it is used up. (7-1-93)

c. A combination of the two (2) methods, above. (7-1-93)

d. Example, a lessor leases a car for thirty-six (36) months at two hundred fifty dollars ($250) per
month. The value on which the lease payments are based is ten thousand dollars ($10,000). The customer trades in a
car worth two thousand dollars ($2,000). (3-30-01)

1. Alternative 1: The customer and lessor agree to reduce the value on which the lease is based by two
thousand dollars ($2,000) and reduce the payments to only two hundred dollars ($200) per month for thirty-six (36)
months. Sales tax is due on each two hundred dollar ($200) payment. (3-30-01)

ii. Alternative 2: The customer and lessor agree to apply the two thousand dollar ($2,000) trade-in
allowance against the two hundred fifty dollar ($250) per month payments for the first eight (8) months of the lease.
Sales tax is not due until the trade-in value is used up and the lessee is required to begin making monthly payments.

(3-30-01)

ii. Alternative 3: The customer and lessor agree to combine the two methods and apply one thousand
dollars ($1,000) against the value on which the lease is based and use the remaining one thousand dollars ($1,000)
against the monthly payments, reducing the sales tax liability accordingly. (3-30-01)

08. Rental/Lease Property Traded-In. When a person disposes of tangible personal property that is
leased and assigns his right to purchase the leased property to the retailer, no trade-in allowance is given for the
amount of the residual buyout paid by the retailer. However, if the residual buyout amount which the lessee would
pay to purchase the property is less than the amount that would be allowed by the retailer as a trade-in if the lessee
had actually owned the vehicle, then the sales price subject to tax may be reduced by the difference between the total
trade-in amount and residual buyout. (3-30-01)

a. Example: A person is the lessee of an automobile. Near the end of the lease term, the lessee enters
into an agreement to purchase a new vehicle from an automobile dealer. The residual buyout amount for the leased
vehicle is ten thousand dollars ($10,000). The retailer would allow nine thousand dollars ($9,000) as a trade-in
amount if the lessee actually owned the vehicle. Since the amount the automobile dealer is willing to allow as a trade-
in is not greater than the residual buyout amount, there is no reduction in the sales price subject to sales tax.

(3-30-01)

b. Example: A lessee trades in his leased automobile for a new vehicle. The residual amount is ten
thousand dollars ($10,000). The automobile dealer allows twelve thousand dollars ($12,000) as a trade. In this case,
the sales price of the new vehicle is reduced by the difference between the residual amount and the total trade-in, or
two thousand dollars ($2,000). (3-30-01)

(BREAK IN CONTINUITY OF SECTIONS)
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048. MANUFACTURED HOMES (MOBILE HOMES). PARK MODEL RECREATIONAL VEHICLES,
AND MODULAR BUILDINGS (RULE 048).
Sections 49-117, 63-3613, & 63-3069. Idaho Code

01. Manufactured Homes. ( )

61a. New Manufactured Home. When a manufactured home is sold at retail for the first time, it is
subject to sales tax on fifty-five percent (55%) of the purehase sales price. The purehase sales price of a new
manufactured home shall include all component parts. Set up and transportation fees charged by the dealer shall be
included in the purehase sales price. No trade-in allowance is permitted. (7-1-93) )

b. Used Manufactured Homes. Only the sale of a new manufactured home is subject to sales tax. After
the first sale at retail of a manufactured home. any subsequent retail sale of the unit shall be a sale of a used
manufactured home. The sale of a used manufactured home is exempt from tax, whether or not the original retail sale
was subject to sales taxes and without regard to whether the sale is made for use within or without Idaho or whether
sold by a dealer. A dealer who sells both new and used manufactured homes must maintain adequate records to

establish which sales are taxable and which are exempt for sales tax audit purposes. ( )
02. Park Model Recreational Vehicles. ( )
a. New Park Model Recreational Vehicle. When a park model recreational vehicle is sold at retail it is

subject to sales tax on one hundred percent (100%) of the sales price. The sales price of a new park model
recreational vehicle shall include all component parts. Set up and transportation fees charged by the dealer shall be
included in the sales price subject to sales tax. No trade in allowance is permitted.

)

b. Used Park Model Recreational Vehicle. The sale of a used park model recreational vehicle is
subject to sales tax on one hundred percent (100%) of the sales price. Set up and transportation fees charged by a
dealer shall be included in the sales price subject to sales tax.

(&

C. The sale of a used park model recreational vehicle that meets the following criteria is not subject to
sales tax if it has become real property. See IDAPA 35.01.02.067 of these rules. To become real property the used

park model recreational vehicle must: )
i Be permanently attached to a foundation; or C )
ii. Have an attached building addition; or C )
1il. Have been substantially modified and no longer meet the definition of a park model recreational
vehicle in section 49-117, Idaho Code. C )
023. Modular Building. )
a. New Modular Buildings. When a modular building is sold at retail, it is subject to sales tax on fifty-

five percent (55%) of the pHFehase sales price. The sales price of a new modular building shall includifge all
component parts. No trade-in allowance is permitted. 5-3-02)

E

b. Used Modular Buildings. The sale of a used modular building is not subject to sales tax, whether or
not the original retail sale was subject to sales taxes and without regard to whether the sale is made for use within or
without Idaho or whether sold by a dealer. A dealer who sells both new and used modular buildings must maintain
adequate records to establish which sales are taxable and which are exempt for sales tax audit purposes. (

—
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04. Sate-ef-Office Trailer. An office trailer does not qualify as a manufactured home, because it is not
designed for use as a dwelling, nor does it qualify as a modular building, because it is not designed to be affixed to
real property. When an office trailer is sold at retail, it is subject to sales tax on one hundred percent (100%) of the
purehase sales price, including all furniture, fixtures, and appliances, whether the office trailer is new or used.

93 )

05. Component Parts. Component parts include items incorporated by the manufacturer which remain
unchanged at the time of the original retail sale, such as sinks, cabinetry, closet doors, central heating and cooling,
garbage disposals, water heaters, and carpeting. Refrigerators, ranges, draperies, and wood burning stoves placed in
the unit by the manufacturer are considered to be component parts. (7-1-93)

06. Noncomponent Parts. All fixtures, furniture, furnishings, appliances, and attachments not
incorporated as a component part of a manufactured home park model recreational vehicle, a Aew modular building
orrandfactured-here shall be subject to tax separately and distinctly from the sales price of such
er manufactured home, park model recreational vehicle, or modular building. Such items shall be separately stated on
the sales invoice and tax shall be assessed on the separately stated items on their full retail value. H-1-93) )

07. Repairs.

)

a. Repairs to Tangible Personal Property. A repair to or a renovation of any park model recreational
vehicles that have not become real property is a repair of tangible personal property. A repair to or a renovation of any
office trailer is a repair of tangible personal property.

[k

i Repairs normally require both material and labor. Persons engaged in the business of repairing,
renovating or altering tangible personal property owned by others are required to collect sales tax upon the parts or

materials required in the repair or renovation of the property. ( )
b. Repairs to Real Property. ( )
i Repairs to or renovations of used modular buildings or manufactured homes are repairs to real

property, whether or not the unit is affixed to real property and whether or not the unit is held for resale. Materials
used to repair or renovate a used modular building or manufactured home shall be subject to sales tax at the time of

purchase or use tax at the time of use. -1-93)( )

i A repair to or a renovation of any park model recreational vehicle that has become real property is
a real property improvement. A contractor or property owner who purchases materials to be installed into real
property must pay a sales or use tax on those materials. See IDAPA 35.01.02.012. ( )

(BREAK IN CONTINUITY OF SECTIONS)

061. TRANSPORTATION, FREIGHT, AND HANDLING CHARGES.
Section 63-3613, Idaho Code

01. In General. Whether or not transportation and handling charges are separately stated, the sales
price includes any charges made for delivery of goods to the seller. Charges for transportation and handling of goods
to the consumer are not included as a part of the sales price regardless of when title passes. (7-1-97)

02. Charges Not Separately Stated. Regardless of other provisions of this rule, transportation and
handling charges which are not separately stated are included in the sales price subject to tax. (7-1-97)

03. Example 1: Charges for Delivery to the Seller. A customer orders goods from a retailer. The
goods are shipped to a catalog store where the customer picks them up. A charge to the customer for delivery to the
store is a charge for delivery to the seller and is included in the sales price subject to sales tax. (7-1-97)
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04. Example 2: Freight-In Taxable. A seller of construction equipment orders a part for a customer.
The seller separately states on the invoice charges for freight-in to the seller and freight-out to the consumer. The
charges for freight-in are part of the sales price subject to sales tax. The charges for freight-out are not subject to sales
tax. (7-1-97)

05. Example 3: Delivery by Retailer. A consumer orders building materials from a retailer. The
retailer delivers the goods to the purchaser by means of the retailer’s delivery van. The retailer separately states the
charge for transportation and handling of the building materials. Since the charge is for delivery to the consumer, it is
not subject to sales tax. (7-1-97)

06. Example 4: Use of Transportation Charges as a Means of Avoiding Sales Tax. Seller offers to
give away merchandise worth approximately twenty dollars ($20) if the purchaser pays shipping of nineteen dollars
and ninety-five cents ($19.95). The entire price of nineteen dollars and ninety-five cents ($19. 95) is subject to sales
or use tax. (7-1-97)

(BREAK IN CONTINUITY OF SECTIONS)

079. PRODUCTION EXEMPTION (RULE 079).
Sections 63-3622. & 63-3622D, & 63-3622HH. Idaho Code.

01. In General. Section 63-3622D, Idaho Code, known as the production exemption, provides an
exemption from sales and use taxes for certain tangible personal property used in production activities. The
production activities include: (5-8-09)

a. A manufacturing, processing, or fabrication operation primarily devoted to producing tangible
personal property that it will sell and is intended to be ultimately sold at retail. (5-8-09)

b. The following types of businesses may also qualify for the exemption, even though they perform
services and do not actually sell tangible personal property: (5-8-09)

1. The business of custom farming or operating a farm or ranch for profit. (7-1-93)

il. The business of contract mining or operating a mine for profit. (6-23-94)

ii. Businesses devoted to processing tangible personal property for use as fuel for the production of
energy. (5-8-09)

02. Qualifying Businesses. The production exemption applies only to a business or a separately
operated segment of a business that primarily produces tangible personal property which is intended for ultimate sale
at retail. (7-1-93)

a. For the purposes of this rule, a separately operated segment of a business is a segment of a business
for which separate records are maintained and which is operated by an employee or employees whose primary
employment responsibility is to operate the business segment. (7-1-93)

b. The production exemption does not include the performance of contracts to improve real property,
such as road or building construction, or to service-related businesses not devoted to the production of tangible
personal property for ultimate sale at retail. (7-1-93)

c. To qualify for the production exemption, a business must sell the products it produces or processes.
The only exceptions are businesses primarily devoted to processing fuel to be used for the production of energy;
custom farming; and contract mining. (5-8-09)

03. Exempt Purchases. As applied to manufacturing, processing, mining, or fabrication operations,
sales and purchases of the following tangible personal property are exempt, except as limited by other subsections of
this rule: (4-11-06)
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a. Raw materials that become an ingredient or component part of the product which is produced.

(7-1-93)

b. Equipment and supplies used or consumed primarily and directly in the production process and

which are necessary or essential to perform the operation. To qualify, the production use must be the primary use of
the equipment and supplies. Also, the equipment and supplies must be used directly in the production process.

(7-1-93)

c. Chemicals and catalysts consumed in the production process which are used directly in the process

but which do not become an ingredient or component part of the property produced. (7-1-93)
d. Repair parts, lubricants, hydraulic oil, and coolants, which become a component part of production
equipment. (7-1-93)
e. Fuel, such as diesel, gasoline, and propane used in equipment while performing production exempt
activities. (7-1-93)
f. Chemicals and equipment used in clean-in-place systems in the food processing and food
manufacturing industries. (7-1-93)
g. Safety equipment and supplies required by a state or federal agency when used directly in a
production area. (7-1-93)
h. Equipment such as cranes, manlifts, and scissorlifts used primarily to install production equipment.

(7-1-93)

i Equipment used primarily to fabricate production equipment. (7-1-93)

j- Equipment and supplies used in the performance of a quality control function which is an integral

and necessary step in maintaining specific product standards. (3-29-17)
04. Production Process Beginning and End. The production process begins when raw materials used

in the process are first handled by the operator at the processing plant or site. The production process ends when the
product is placed in storage, however temporary, ready for shipment or when it reaches the final form in which it will

be sold at retail, whichever occurs last. See Rule 083 of these rules regarding farming. (3-29-17)
05. Taxable Purchases. The production exemption does not include any of the following:  (4-11-06)
a. Motor vehicles required to be licensed by Idaho law. A motor vehicle required to be licensed, but
not actually licensed, is taxable. A motor vehicle not required to be licensed is exempt under the productlon
exemption only if it meets the tests in Subsection 079.03 of this rule. (7-1-93)
b. Repair parts for any equipment which does not qualify for the production exemption. (7-1-93)
c. Office equipment and supplies. (7-1-93)
d. Safety equipment and supplies used somewhere other than a production area, such as an office, or
which are not required by a state or federal agency even if used in a production area. (7-1-93)
e. Equipment and supplies used in selling and distribution activities. (7-1-93)
f. Janitorial equipment and supplies, other than disinfectants used in the dairy industry to clean pipes,

vats, and udders, and clean-in-place equipment and chemicals used in food processing or food manufacturing.
(7-1-93)
g. Maintenance and repair equipment and supplies which do not become component parts of
production equipment, such as welders, welding gases, shop equipment, etc. (7-1-93)
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h. Transportation equipment and supplies. (7-1-93)
i Aircraft of any type and supplies. (7-1-93)
j- Paint, plastic coatings, and similar products used to protect and maintain equipment, whether
applied to production equipment or other equipment. (7-1-93)
k. Other incidental items not directly used in production. (7-1-93)
L Fuel used in equipment while performing activities that do not qualify for the production
exemption. (7-1-93)

63 3622HH Idaho Code re;ardless of use. é7—1—93}1 )

n. Parts to repair recreation-related vehicles. (7-1-93)
0. Equipment used primarily to construct, improve, alter or repair real property. (7-1-93)
06. Real Property. The production exemption applies only to tangible personal property. It does not

apply to real property or to tangible personal property purchased with the intention of becoming improvements or
fixtures to real property. The production exemption does not apply to equipment and materials primarily used to
improve real property. (3-20-14)

07. Change in Primary Use of Property. If tangible personal property is purchased for a use which
qualifies for the production exemption but later is used primarily for another purpose, it becomes taxable at its fair
market value when it ceases to qualify for the exemption. For instance, a loader may be used primarily in a mining
operation when purchased. If the primary use of the loader is later changed from mining to road building, it becomes
taxable at its fair market value when it ceases to be used for mining. If tax is paid on tangible personal property
because no exemption applies at the time of purchase, and the property later becomes eligible for the production
exemption, no refund is due the owner. (7-1-93)

08. Transportation Activities. Equipment and supplies used in transportation activities do not qualify
for the production exemption. (7-1-93)

a. Transportation includes the movement of tangible personal property over private or public roads or
highways, canals, rivers, rail lines, through pipelines or slurry lines, or on private or public aircraft. (7-1-93)

b. Transportation includes movements of tangible personal property from one separate location which
is a continuous manufacturing, processing, mining, fabricating or farming activity to another separate location which
is a continuous exempt activity or process. (7-1-93)

c. Transportation includes movement of raw materials, except farm produce, from a point of initial
extraction or severance or importation to a point where processing, manufacturing, refining or fabrication begins. See
Rule 083 of these rules regarding farming. (3-15-02)
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09. Exemption Certificate. To claim the production exemption the customer must complete an
exemption certificate for the seller’s records. See Rule 128 of these rules. (3-15-02)

10. Special Rules. Special rules apply to irrigation equipment, contractors, loggers, and farmers who
act as retailers. Refer to the specific rules relating to those subjects. (7-1-93)

(BREAK IN CONTINUITY OF SECTIONS)

099. OCCASIONAL SALES (RULE 099).
Sections 63-3622K, & 63-3622HH, Idaho Code

01. Occasional Seller. Sales of tangible personal property by an occasional seller are exempt from
sales and use tax. In order to qualify as an occasional sale, the seller must not make more than two (2) sales of
tangible personal property in a twelve (12) month period, nor hold himself out as engaged in the business of selling
tangible personal property. (7-1-98)

a. If the sale does not qualify as an occasional sale, the seller becomes a retailer, is required to register
for an Idaho seller’s permit, and must collect and remit sales tax. See Section 63- 3610, Idaho Code. (7-1-98)

b. Proof of occasional sale. An occasional seller of tangible personal property must provide a written
statement to the purchaser if requested. An occasional seller of a transport trailer or office trailer may use Form ST-
108TR to document his occasional sale claim. For occasional sales of other tangible personal property, the purchaser
must obtain a written statement from the seller verifying that the seller is not a retailer and has made no more than one
(1) other sale of tangible personal property within the last twelve (12) months. The seller’s name and address, the
date, and the seller’s signature must appear on the statement. The purchaser must retain the occasional sale statement
provided by the seller as evidence that the purchase of the tangible personal property is not subject to use tax.

(3-25-16)

c. Sales arranged by a third party are taxable. If any sales agent, licensed or unlicensed, participates in

the sale of tangible personal property, the sale is taxable. See Rule 020 of these rules. (3-15-02)
02. Change in the Form of Doing Business. A change in the form of doing business qualifies for an

occasional sale exemption when the ultimate ownership of the property is substantially unchanged. Example: The
incorporation of a partnership qualifies for an occasional sale exemption when substantially all of the property owned
by the partnership is transferred to the corporation, and the stockholders of the corporation own substantially the

same proportion of the corporation’s stock as they owned in the partnership interest as partners. (7-1-93)
03. Bulk Sale -- Sale of an On-Going Business. The sale of substantially all of the operating assets of
a business or of a separate division, branch, or identifiable segment of a business qualifies for the occasional sale
exemption if: (7-1-98)
a. The purchaser continues the same type of business operation; and (7-1-93)
b. Prior to the sale the income and expenses attributable to the separate division, branch, or
identifiable segment can be determined from the accounting records and books. (7-1-93)
c. Example: Corporation X sells its entire wood products division to Corporation Y, which continues
to operate it in substantially the same form. The transaction qualifies for an occasional sale exemption. (7-1-93)
04. Sale of a Motor Vehicle Between Family Members. Sales of motor vehicles between family
members related within the second degree of consanguinity, blood relationship, qualify for the occasional sale
exemption but only if the seller paid a sales or use tax when the motor vehicle was acquired. (7-1-93)
a. Example 1: A brother sells his automobile to his sister. The brother purchased the car from an Idaho

dealer and paid Idaho sales tax on the original purchase. No tax applies to the sale of the vehicle to the sister.
(7-1-93)
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b. Example 2: A mother sells her automobile to her son for five thousand dollars ($5,000). The mother

is an Oregon resident and did not pay a sales or use tax when she purchased the automobile. The son, who is a
resident of Idaho, must pay Idaho use tax on the five thousand dollar ($5,000) purchase price of the automobile.

(7-1-93)

0s. Transfers Between Related Parties. The transfer of capital assets between related parties qualifies
for an occasional sale exemption, but only if the person transferring the asset has paid a sales or use tax when the
asset was acquired. Exempt transfers between related parties include: capital assets transferred in and out of
businesses by owners, partners, shareholders stockholders, when the transfer is made only in exchange for equity in
the business, and capital assets transferred between a parent corporation and its subsidiary, if the parent owns at least
eighty percent (80%) of the subsidiary, and transfers between subsidiary corporations with a common parent, if the
parent owns at least eighty percent (80%) of both, and if the transfers are made only in exchange for stock or
securities. (4-11-06)

a. Example: Two (2) individuals form a partnership. Each contributes a car in exchange for a
percentage of ownership in the business. If each partner paid sales tax when he purchased his vehicle, no sales tax
applies to the transfer of the vehicle into the partnership. (7-1-97)

b. Example: Three (3) individuals are equal partners in a construction business. They dissolve the
partnership, and each person takes one-third (1/3) of the capital assets as his share of the equity in the business. If tax
was paid on the assets when they were purchased by the partnership, sales tax does not apply to the transfer of the
assets from the partnership to the co-owners. (7-1-93)

c. Example: A corporation-owned car is given to a sharcholder as a bonus for special
accomplishments. There is no change in the recipient’s shareholdings. The shareholder must pay tax on the bonus
based on the value of the car, regardless of whether the corporation paid tax when the car was purchased. The
exemption does not apply because the transfer of the car did not change the shareholder’s equity. (7-1-93)

06. Sales and Rentals to Related Parties. The sale of a capital asset to a related party qualifies for the
occasional sale exemption, but only if the seller has paid sales or use tax when the asset was acquired or if the seller
acquired the asset from a related party who paid sales tax on acquisition of the asset. Rentals and leases of capital
assets between related parties will also qualify for the occasional sale exemption, but only if the initial related party
paid sales tax upon acquisition of the asset. If the initial purchaser does not pay sales or use tax upon the purchase of
a capital asset and then leases the asset to a related party, the lessor must collect and remit sales tax on the lease
payments. The lease payments must also represent a reasonable rental value for the asset. Exempt transactions
between related parties include sales, rentals, and leases of capital assets other than aircraft, boats and vessels,
snowmobiles, off-highway motorbikes, and recreational vehicles, as defined by Section, 63-3622HH, Idaho Code,
such as the following: (4-11-06)

a. Sales to family members, but only if all parties to the sale are related within the second degree of
consanguinity, relationship by blood, or affinity, relationship by marriage, i.e., spouses, children, parents, brothers,
sisters, or grandparents. Example: A father and son are the stockholders of Corporation A. This corporation sells a
business asset to Proprietorship B, which is owned by the son’s grandfather. This sale is exempt as long as
Corporation A paid sales tax when the asset was acquired. (7-1-98)

b. Sales in which the new owners are identical to the prior owners. Example: Corporation B owns one
hundred percent (100%) of Corporation A. If the initial purchaser paid tax when it acquired an asset, it may sell the
asset to the other without tax. Example: John Doe owns one hundred percent (100%) of a corporation. He buys a
truck and pays sales tax. He later sells the truck to his corporation. No tax applies to the sale of the truck to the
corporation. Example: A and B each own fifty percent (50%) of a partnership. The partnership buys a capital asset
and pays sales tax to the vendor. The partnership immediately leases the asset to Corporation C. A owns ten percent
(10%) of Corporation C and B owns ninety percent (90%) of Corporation C. Since the percentages of ownership of
the partnership and the corporation are not identical, the lease transaction does not qualify for the occasional sale
exemption. The partnership must seek a refund of the sales tax paid on acquisition of the asset and collect and remit
sales tax on the lease payments. (7-1-97)
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07. Motor Vehicles. Sales of licensed motor vehicles are not considered occasional sales and are
taxable, except under the provisions of Subsections 099.02 through 099.06 of this rule. If a motor vehicle transfer
qualifies for an exemption under Subsections 099.02 through 099.06 of this rule, the purchaser must complete an
appropriate exemption claim form prior to applying for an Idaho motor vehicle title. See Rule 107 of these rules
regarding sales of licensed motor vehicles that do not qualify as occasional sales and the appropriate exemption claim
form. (4-11-006)

08. Sales of Business Assets. Also excluded from the category of occasional sales, other than as
provided by Subsection 099.06 of this rule, are sales of assets or other items of tangible personal property used in an
activity requiring a seller’s permit. Even though the item sold is not of the type normally sold by the seller in his
regular course of business, the sale is subject to the tax. Example: A construction equipment dealership sells its office
computer. Even though the seller does not normally sell computers, it must collect sales tax on the sale of the

computer as the computer is used in a business requiring a seller’s permit. (7-1-93)
09. Taxable Sales of Aircraft, Boats, and Recreation Related Vehicles. The occasional sale
exemptions defined in Subsections 099.01 and 099.06 of this rule do not apply to the sale or purchase of the
following: (7-1-97)
a. Snowmobiles, including those required to be numbered as provided by Section 67-7102, Idaho
Code. (7-1-97)
b. Off-highway motorbikes and dual purpose motorcycles. A dual purpose motorcycle is designed for
use off developed roadways and highways, but is also equipped to be legally operated on public roadways and
highways. (7-1-93)
c. All-terrain vehicles, AT Vs, but not including tractors. A tractor is a motorized vehicle designed and
used primarily as a farm implement for drawing plows, mowing machines, and other farm implements. (7-1-93)
d. Portable truck campers designed for temporary living quarters, but not including pickup shells or
canopies that do not have a floor. (7-1-93)
e. Camping, park; travel, and fifth-wheel travel-type trailers whieh-are and park model recreational
vehicles designed to provide temporary 11V1ng quarters. -1-93)( )
f. Motor homes. (7-1-93)

. Buses and van-type vehicles when converted to recreational use as temporary living quarters and
providing at least four (4) of the following facilities: cooking; refrigeration or icebox; self-contained toilet; heating or
air conditioning; a portable water supply system including a faucet and sink; and separate one hundred ten to one
hundred twenty-five (110-125) volt electrical power supply or LP gas supply. (7-1-93)

h. Aircraft, meaning any device which is designed or used for navigation of or flight in the air, except
a parachute or other device designed for such navigation but used primarily as safety equipment. See Rule 037 of
these rules regarding other exemption provided for aircraft. (3-15-02)

i. Boats or vessels, meaning every description of watercraft used or capable of being used as a means
of transportation on water. Example: A nonretailer sells a boat and boat trailer to an Idaho resident. The sale of the
boat does not qualify for the occasional sale exemption and is subject to the tax. The sale of the boat trailer may
qualify for the occasional sale exemption if the sales price of the boat trailer is separately stated on the bill of sale and
an occasional sale affidavit is provided by the seller. (7-1-93)

10. Exempt Sales of Aircraft, Boats, and Recreation-Related Vehicles. Sales of aircraft, boats, or
recreation-related vehicles under the provisions of Subsections 099.02 or 099.03 of this rule are exempted from the
tax. Transfers of aircraft, boats, or recreation-related vehicles under the provision of Subsection 099.05 of this rule
are exempted from the tax. The provisions of Subsection 099.04 of this rule apply to the sale of motorized, on-
highway recreation-related vehicles. (7-1-98)
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11. Exclusion from the Occasional Sale Exemption. Section 63-3622K, Idaho Code, excludes from
the occasional sale exemption the use of tangible personal property used to improve real property when such property
is obtained, directly or indirectly, from a person in the business of making like or similar improvements to real
property. This exclusion applies only to building materials and fixtures that will be incorporated into real property.
Sales of construction equipment such as loaders, backhoes, and excavators may still be included within the definition
of “occasional sale” if the seller meets all the other requirements of the exemption. (4-11-06)

a. Example. A contractor enters into a contract to fabricate and install a wrought iron gate. The
contractor fabricates the gate but prior to installation the building owner decides to install the gate himself and
purchases it from the contractor. The building owner’s purchase does not qualify for the occasional sale exemption.

(4-11-06)

b. Example. A contractor has a backhoe that he uses in his contracting business. He sells the backhoe

to another contractor. If the seller is not a retailer, as defined by statute, the sale can still qualify as an exempt
occasional sale. (4-11-06)

(BREAK IN CONTINUITY OF SECTIONS)

107. VEHICLES AND VESSELS -- GIFTS, MILITARY PERSONNEL, NONRESIDENT, NEW
RESIDENT, TAX PAID TO ANOTHER STATE, SALES TO FAMILY MEMBERS, SALES TO AMERICAN
INDIANS, AND OTHER EXEMPTIONS (RULE 107).

Sections 49-117, 49-121, 49-122, 63-3606B, & 63-3622R, & 67-7101, Idaho Code

01. In General. This rule discusses specific topics relating to motor vehicles including gifts, military
personnel, and exemptions. Refer to Rule 106 of these rules for general information on purchases, sales, rentals, and
leases of motor vehicles. (3-6-00)

02. Gifts of Motor Vehicles. When the following facts clearly establish that a motor vehicle is being

transferred as a gift from the titleholder to another, the vehicle can be transferred tax exempt if: (7-1-93)
a. No money, services, or other consideration is exchanged between the donor and recipient at any
time. (7-1-93)
b. The recipient assumes no indebtedness. (7-1-93)
c. The relationship of the donor and recipient indicates a basis for a gift. (7-1-93)
d. The donor and recipient complete and sign a Sales Tax Exemption Certificate-Transfer Affidavit,
Form ST-133, and submit it to the county assessor or the Idaho Transportation Department along with the title to the
vehicle being transferred. If the donor is unable to sign the affidavit: (2-18-02)
1. A letter stating the vehicle is a gift, and signed by the donor, may be accepted by the county
assessor or his representative and attached to the affidavit; or (2-18-02)
il The title may be marked as a gift and signed by the donor. (3-4-10)
03. Nonresidents. (3-30-07)
a. A nonresident does not owe use tax on the use of a motor vehicle which is purchased outside of

Idaho and titled or registered under the laws of another state or nation, is not used in Idaho more than ninety (90) days
in any consecutive twelve (12) months pursuant to Section 63- 3621(k) Idaho Code, and is not required to be
registered or licensed under Idaho law. For purposes of this Subsection (107.03.a.), a motor vehicle is considered to
have been used in Idaho for a day when it is present in this state for more than sixteen (16) hours during any twenty-
four (24) hour period. This exemption applies only to nonresidents. A limited liability company (LLC) or other legal
entity formed by an Idaho resident under the laws of another state primarily for the purpose of purchasing and owning
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one (1) or more motor vehicles is not a nonresident. The use of a vehicle owned by such an entity will be subject to
use tax upon its first use in Idaho. (4-2-08)

b. For the purposes of this rule, a corporation, partnership, limited liability company, or other
organization will be considered a nonresident if it is not formed under the laws of the state of Idaho, is not required to
be registered to do business with the Idaho Secretary of State, does not have significant contacts with this state and
does not have consistent operations in this state. (3-29-12)

c. A nonresident college student does not owe use tax on any use of a motor vehicle while enrolled as
a full-time student in a college or university located in Idaho. The motor vehicle must be registered under the laws of
the student’s state of residence. The motor vehicle must be owned by the student or a family member of the student.
The college or university must be accredited by the Idaho State Board of Education. (3-29-12)

04. New Residents. A new resident of Idaho does not owe tax on the use of household goods, personal
effects, vehicles, vessels, and aircraft if they are personally owned and acquired while residing in another state and
used primarily outside Idaho. If a vehicle owner obtained a registration or title from another state or nation of
residence more than three (3) months before moving to Idaho, this is proof that the vehicle was primarily for use
outside Idaho. New residents entering Idaho with a vehicle titled or registered in a state that does not impose a general
sales and use tax will be required to complete and sign Form ST-102, Use Tax Exemption Certificate - New Resident
or Nonresident Military, and submit it to the Idaho Transportation Department or county assessor when applying for a

title transfer or registration certificate. (4-11-15)
a. If the vehicle was acquired less than three (3) months before the buyer moved to Idaho, it is
presumed that it was acquired for use in this state. (7-1-93)
b. A personally owned vehicle, vessel, or aircraft is one that is owned by, and titled or registered to, an
individual or individuals. (4-11- 15)
05. Military Personnel. (4-11-15)
a. Active duty military personnel and their spouses do not owe use tax on the use of household goods,

personal effects, vehicles, vessels, and aircraft if they are personally owned and acquired prior to receipt of orders to
transfer to Idaho or three 3) months prior to moving to Idaho, whichever time period is shorter. If a vehicle owner
obtained a registration or title from another state or nation of residence prior to receipt of orders to transfer to Idaho or
three (3) months prior to moving to Idaho, whichever time period is shorter, this is proof that the vehicle was
primarily for use outside Idaho. (4-11-15)

b. Military personnel receive no special exemption from the Idaho sales and use tax regarding motor
vehicles or other tangible personal property purchased while temporarily assigned in this state. A military person
whose home of record is Idaho is considered to be a resident of this state. (4-11-15)

06. Tax Paid to Another State. When a general retail sales tax has been properly imposed by another
state or political subdivision of a state of the United States in an amount equal to or greater than the amount due
Idaho, no Idaho tax is due. The credit for state and local taxes paid in another state will be applied first to the state
sales tax due and the remainder, if any, will be applied to any local taxes due. (3-30-07)

a. If the amount paid to the other state is less, Idaho tax is due to the extent of the difference, unless
some other exemption applies. The owner must provide evidence that the tax was paid to the other state. A
registration certificate or title issued by another taxing state is sufficient evidence that tax was imposed at the other
state’s tax rate. (7-1-93)

b. Example: A resident of another state buys a vehicle in that state for ten thousand dollars ($10,000)
two (2) months before moving to Idaho. He presents his title from the other state to an Idaho county assessor. Since
he acquired the vehicle only two (2) months before entering Idaho, no exemption applies. The tax paid to the other
state was three hundred dollars ($300) when the vehicle was purchased. Credit for this amount is allowed against the
six hundred dollars ($600) tax due Idaho. The assessor will collect three hundred dollars ($300) tax. (4-11-15)
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c. Example: A resident of another state purchased a vehicle two (2) months before moving to Idaho.
The applicant paid four percent (4%) state sales tax, one and six tenths percent (1.6%) city sales tax, and one and six
tenths percent (1.6%) county sales tax. The total general sales tax paid was seven and two tenths percent (7.2%).
Since the Idaho tax rate is lower, no tax is due Idaho because the amount of tax paid to the other state exceeds the
amount owed Idaho. (4-2-08)

d. Example: A resident of Alaska purchases a vehicle immediately prior to moving to Idaho. The
purchaser paid a three percent (3%) city sales tax in Alaska. When the purchaser moves to Idaho, credit will be given
for the local tax paid against the Idaho state use tax due. (3-30-07)

e. A registration certificate or title issued by another taxing state is proof that tax was paid to the other
taxing state. This does not apply to states that do not have a tax, such as Montana and Oregon, or when a state has
exempted the motor vehicle from tax. (7-1-93)

f. Example: A church buys and titles a vehicle in Utah. The Utah sales tax law exempts the purchase
of the vehicle from sales tax. The church later titles the vehicle in Idaho. Sales tax must be paid on the fair market
value of the vehicle when it is titled in Idaho. (7-1-93)

g. Taxes paid to another nation cannot be offset against the taxes owed to Idaho. (7-1-93)

07. Sales to Family Members. The tax does not apply to sales of motor vehicles between members of
a family related within the second degree of consanguinity. The second degree of consanguinity means only the
following blood or formally adopted relatives of the person making the sale: parents, children, grandparents,
grandchildren, brothers, and sisters. Relatives of the second degree of consanguinity do not include persons who are
related only by marriage. However, when the motor vehicle sold is community property, and it is sold to a person who
is related within the second degree of consanguinity to either spouse, the sale is exempt from tax. (7-1-93)

a. The Sales Tax Exemption Certificate-Transfer Affidavit, Form ST-133, is used to document this
exemption. The seller and buyer must complete and sign Form ST-133 and submit it to the Idaho Transportation
Department or county assessor along with the title to the vehicle being transferred. If the seller is unable to sign the
affidavit a letter from the seller stating the sale was made to a qualified family member may be accepted by the

county assessor or his representative and attached to the affidavit. (2-18-02)
b. This exemption does not apply if the seller did not pay tax when he acquired the vehicle. (7-1-93)
c. Example: An Oregon resident buys a vehicle and titles it in Oregon without paying sales or use tax.

Later, he sells the vehicle for ten thousand dollars ($10,000) to his son who is an Idaho resident. No exemption
applies, since the father did not pay a sales or use tax when he acquired the vehicle. The son is required to pay Idaho
use tax on the ten thousand dollar ($10,000) purchase price of the vehicle. (4-11-06)

08. Sales to American Indians. An enrolled American Indian tribal member may buy a motor vehicle
exempt from tax if the sale and delivery of the vehicle is made within the boundaries of the Indian Reservation. The
Sales Tax Exemption Certificate-Transfer Affidavit, Form ST-133, is used to document this exemption. The seller and
the buyer must complete and sign Sales Tax Exemption Certificate - Transfer Affidavit Form ST-133 including the
name of the tribe, Tribal Identification Number and the name of the Reservation upon which the sale and delivery
occurred. The affidavit is then given to the Idaho Transportation Department or county assessor along with the title to
the vehicle being transferred. (2-18-02)

09. Bulk Sale Transfers. A transfer or sale of a motor vehicle as part of a bulk sale of assets or
property, as defined by Rule 099 of these rules, is exempt from tax. The buyer must complete and sign Sales Tax
Exemption Certificate -- Capital Asset Transfer Affidavit Form ST-133CATS to present to the Idaho Transportation
Department or county assessor when applying for transfer of title. The buyer must attach a copy of the sales
agreement showing the sale qualifies for the exemption on the Form ST-133CATS. (2-18-02)

10. Vehicles and Vessels Purchased in Idaho by Nonresidents for Use Outside Idaho. (5-3-03)

a. Sales of motor vehicles, trailers, vessels, all-terrain vehicles (ATVs), utility type vehicles (UTVs),
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specialty off-highway vehicles, off-highway motorcycles, and snowmobiles to nonresidents for use out of this state,
even though delivery is made within this state are exempt from tax when: (3-25-16)

1. The motor vehicles, vessels, ATVs, UTVs, specialty off-highway vehicles, trailers, off-highway
motorcycles, and snowmobiles will be taken from the point of delivery in this state directly to a point outside this
state; and (3-25-16)

ii. The motor vehicles, vessels, ATVs, UTVs, specialty off-highway vehicles, trailers, off-highway
motorcycles, and snowmobiles will be registered immediately under the laws of another state or country and will be
titled in that state or country, if required to do so by that state or country and will not be used in Idaho more than Sixty

£60) ninety (90) days in any twelve-month period. 3-25-16)( )
b. To claim the exemption, the buyer must provide the seller a completed and signed Sales Tax
Exemption Certificate - Vehicle/Vessel Form ST104-MV. (5-3-03)
c. This exemption does not apply to sales of truck campers or to the sales of canoes, kayaks,
paddleboards, inflatable boats, or similar watercraft regardless of length when sold without a motor. (3 29-17)
d. For purposes of Subsection 107.10 of this rule, ATV, UTV, and specialty off-highway vehicle have
the same meaning given to them in Section 67-7101, Idaho Code. (3-25-16)
e. For purposes of Subsection 107.10 of this rule, a vessel means any boat intended to carry one (1) or
more persons upon the water which is either: (3-20-04)
i. Sold together with a motor; or (5-3-03)
il. Eleven (11) feet in length or more, not including canoes, kayaks, paddleboards, inflatable boats, or
similar watercraft unless such canoe, kayak, paddleboard, inflatable boat, or similar watercraft is sold together with
attached motor. (3-29-17)
f. For the purposes of Subsection 107.10 of this rule a trailer must meet the definition of either

“trailer” or “utility trailer” found in Sections 49-117, 49-121, and 49-122 Idaho Code, which is a vehicle without
motive power designed for carrying persons or property and for being drawn by a motor vehicle. The term “trailer”
includes the specific types of trailers defined in Sections 49-117, and 49-121(6)(a) through 49-121(6)(hg), Idaho
Code. (4-2-08)! )

g. To qualify for this exemption the purchaser must be a nonresident of Idaho. An Idaho resident may
form an LLC or other legal entity under the laws of another state. If such an LLC or other entity is formed primarily
for the purpose of owning one (1) or more motor vehicles it is not a nonresident. The purchase or use of a motor
vehicle in Idaho by such an entity is taxable. (3-30-07)

11. Motor Vehicles and Trailers Used in Interstate Commerce. The sale of motor vehicles with a
maximum gross registered weight of over twenty-six thousand (26,000) pounds and trailers are exempt from sales or
use tax when they are purchased to become part of a fleet of vehicles registered under the International Registration
Plan, or similar proportional or pro rata registration system, and they will be used in interstate commerce with at least
ten percent (10%) of the fleet miles operated outside this state. The owner must complete and sign the Sales Tax
Exemption Certificate - Vehicle/Vessel Form ST-104MV, and provide it to the seller, the Idaho Transportation
Department or the county assessor when applying for title transfer. See Rule 101 of these rules. (5-3-03)

12. Related Party Transfers and Sales. Certain transfers and sales of motor vehicles between
businesses defined as related parties are exempt from tax. Refer to Rule 099 of these rules. The new owner must
complete and sign Sales Tax Exemption Certificate - Capital Asset Transfer Affidavit Form ST-133CATS to submit
to the Idaho Transportation Department or county assessor when applying for title transfer. (2-18-02)

(BREAK IN CONTINUITY OF SECTIONS)
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128. CERTIFICATES FOR RESALE AND OTHER EXEMPTION CLAIMS (RULE 128).
Sections 63-3622, & 63-3622HH. Idaho Code

01. In General. This rule applies to proper documentation for exempt purchases of tangible personal
property for resale and all other exemption claims for taxable transactions enumerated in Section 63-3612, Idaho
Code. All forms approved by this rule may be reproduced. (3-6-00)

02. Burden of Proof. All sales made within Idaho are presumed to be subject to sales tax unless the
seller obtains from the purchaser a properly executed resale or exemption certificate. If the seller does not have an
exemption certificate on file it will have the burden of proving that a sale is not subject to tax. The seller may
overcome the presumption by establishing the facts giving rise to the exemption. If the seller obtains a valid
certificate from the purchaser, the seller need not collect sales or use taxes unless the sale of the tangible personal
property or the transaction in question is taxable to the purchaser as a matter of law in the particular instance claimed
on the certificate. (3-4-10)

03. Qualified Buyers for Purposes Other Than Resale. Producers, certain contractors and exempt
buyers may claim an exemption from paying sales tax on the purchase of goods and other taxable transactions by
qualifying under one (1) or more of the provisions of Sections 63-3622A through 63-3622UU, Idaho Code,

completing, and providing the required form to the seller. (3-4-10)
04. Qualified Buyers for Purposes of Resale. The resale exemption may be claimed by the following
purchasers when buying goods for resale: (3-6-00)
a. A retailer or wholesaler doing business in Idaho who holds a current and valid Idaho seller’s permit
number. (4-4-13)
b. A wholesaler who makes no retail sales and who is not required to hold an Idaho seller’s permit
number. (3-6-00)
c. An out-of-state retailer who makes not more than two (2) sales in Idaho in any twelve (12) month
period and is not required to hold an Idaho seller’s permit number. (3-6-00)
05. Description and Proper Execution of Approved Forms. In order to be valid, all forms must be

legible and include a date, the purchaser’s name, signature, title, and address. If the purchaser has a federally issued
Employer Identification Number (EIN), the purchaser must also include that EIN on the form. If the purchaser does
not have an EIN, the form must contain the purchaser's driver's license number and the state of issue. The purchaser
must comply with any additional requirements provided in these rules. (4-4-13)

a. To claim a resale exemption, Form ST-101, Sales Tax Resale and Exemption Certificate, must be
completed, except that multi-state taxpayers may use the Uniform Sales and Use Tax Certificate - Multi-jurisdiction.
The resale certificates approved by this rule may only be taken from a purchaser described in Subsection 128.04. The
reason for, and the nature of, the claimed exemption must be included on the form as well as the primary nature of
business and the type of products sold, leased or rented by the purchaser. An Idaho registered retailer must include its
seller’s permit number. A purchaser need not identify every type of product it sells but must indicate the general
character of the property it sells, rents or leases. (4-4-13)

1. Example. A grocery store that in addition to groceries sells miscellaneous items such as cosmetics,
magazines, and school supplies. The store would provide its resale number and describe the primary nature of its
business as selling groceries. It could buy cosmetics, magazines, and school supplies for resale and it does not need to
list those items on the resale certificate. It only needs to indicate the general character of the property it sells as
groceries. (3-4-10)

ii. Example. A lawn and garden store occasionally sells barbecue grills as promotional items. Even
though it describes lawn and garden items as the types of products it sells, it can buy the grills for resale.  (4-4-13)

iil. Example. A grocery store describes the primary nature of its business as selling groceries. It then
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buys an automobile for resale. The grocery store should provide the automobile seller a resale certificate for this
transaction and identify its primary nature of its business as grocery and indicate it is specifically buying the
automobile for resale. (3-4-10)

b. Retailers of food products who have been granted records reduction authority by the State Tax
Commission may accept Sales Tax Exemption Claim Form-Grocer, Form ST-111, from a purchaser if the retailer has
a properly executed certificate (Form ST-101:-SF303;-6SF2104) on file from the purchaser. Form ST-111 must
include the seller’s permit number (if applicable), the signature of the individual claiming the exemption, and, the
total purchase price and general nature of the nontaxable products sold.

c. Sales Tax Exemption Claim for Cash Purchases by Governmental Agencies, Form ST-104G, may
be completed only by federal, Idaho State, and local government agencies making cash purchases and must be
furnished to the vendor at the time of sale. Each transaction requires a newly executed form signed by the agency’s
purchasing agent and the employee/purchaser. Blank forms will be furnished to government agencies by the State Tax
Commission upon request. The form cannot be used for lodging and meals bought by a traveling government
employee nor for any other reasons enumerated on the form. (3-6-00)

d. Sales Tax Exemption on Lodging Accommodations Claimed by Employees Using A Qualifying

Credit Card Payment, Form ST-104-HM, applies when a credit card company will directly bill to and be paid by a

federal, Idaho State, or Idaho local government agency or other organization granted an exemption under Section 63-

36220, Idaho Code. It does not apply to credit card payments that are paid by the employee who is later reimbursed
by the employer. Each lodging transaction requires a newly executed form signed by the employee/purchaser.

(3-25-16)

e. The Diplomatic Tax Exemption Program of the United States Government grants immunity from
state taxes to diplomats from certain foreign countries. A federal tax exemption card issued by the U.S. Department
of State bears a photograph of the holder, a federal tax exemption number, and specific instructions as to the extent of
the exemption granted to the diplomat. Additional information is provided in Rule 098 of these rules. (3-6-00)

f. Sales Tax Exemption Certificate -- Vehicle/Vessel, Form ST-104-MV, must be completed by a
purchaser claiming an exemption from tax under Section 63-3622R, Idaho Code, when purchasing a qualifying motor
vehicle or trailer. (3-25-16)

g. Sales Tax Exemption Certificate -- Transfer Affidavit, Form ST-133, must be completed when
claiming an exemption from tax when selling a motor vehicle to a relative under the exemption provided by Section
63-3622K, Idaho Code, when selling a motor vehicle, boat or RV to a member of an American Indian Tribe within the
boundaries of an American Indian reservation, or when making a gift of a motor vehicle, boat or RV. (3-25-16)

h. Occasional Sale Exemption Claim -- Office Trailer and Transport Trailer, Form ST-108TR, is
required by any person claiming the occasional sale exemption on the purchase of a transport trailer or an office
trailer. The seller must complete the seller’s statement section in order for the buyer to claim the occasional sale
exemption. (3-25-16)

i Sales Tax Exemption Certificate -- Capital Asset Transfer Affidavit, Form ST-133CATS, is
required under the provisions of Section 63-3622K, Idaho Code, when claiming an exemption from tax on the sale of
certain vehicles which are included in the bulk sale of a business’ assets when the new owner will continue to operate
the business in a like manner; for qualifying transfers of certain capital assets through sale, lease or rental; and, for the
transfer of vehicles to and from a business or between qualifying businesses when there is no change other than
owners’ equity. (3-6-00)

je Information on the resale certificate. The resale certificate shall bear the name and address of the
purchaser, the name and address of the seller, shall be signed and dated by the purchaser or his agent, shall indicate
the number of the permit issued to the purchaser, or that the purchaser is an out-of-state retailer, and shall indicate the
general character of the tangible personal property sold by the purchaser in the regular course of business. By
executing the resale certificate, the buyer is certifying that the specific property being purchased is being purchased
for resale. (3-4-10)
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06. Seller's Responsibility -- Purchases for Resale. A seller is not liable for the collection of sales tax
on items sold to a customer from whom the seller has obtained a properly executed Sales Tax Resale and Exemption
Certificate, Form ST-101, if the customer intends to resell the items in the regular course of business. The seller has
no duty or obligation to collect sales or use taxes in regard to any sales transaction so documented unless the sale fits
into the narrow classification of sales that can be considered to be taxable as a matter of law in the particular instance
claimed on the resale certificate. If the particular item being purchased for resale does not commonly match the
description of the general character of the tangible personal property as identified on the resale certificate, then it is
presumed that the sale is taxable as a matter of law; however, if the seller questions the purchaser and the purchaser
provides a new certificate specifically identifying the property in question as being purchased for resale, then the
seller can accept the certificate and is relieved of any further responsibility. (3-4-10)

a. Example: A restaurant operator completes an ST-101 for his supplier. He indicates the general
character of the products he sells as food and beverages. The restaurant operator purchases sugar and flour from the
supplier. The supplier is not liable for the collection of the sales tax as the character of the goods is that which the
restaurant operator will resell in the regular course of business. The resale claim made by the restaurant operator is
available as a matter of law. (3-6-00)

b. Example: The same restaurant operator later purchases dish towels and dish washing soap. The
supplier must collect the tax. The general character of the goods are not those sold by a restaurant in the normal
course of business. The exemption claimed by the restaurant is not available as a matter of law. However, if the
restaurant operator identifies cleaning supplies as one of the types of items it resells, either on the original certificate
or on a new certificate, then the supplier need not collect the tax. (3-4-10)

c. Example: An appliance store buys appliances and some furniture for resale from a supplier. The
appliance store has a resale certificate on file with the supplier. The supplier also sells warehouse equipment as part of
its business. The appliance store buys a forklift from the supplier. The supplier should charge tax. However, if the
furniture store provides a new certificate indicating it will sell the forklift, the supplier has no duty or obligation to
collect the tax. Without the new certificate, an objectively reasonable person would not assume a furniture store sells
forklifts. Additionally, the furniture store is only buying one (1) forklift and this fact indicates to the supplier that it is
not buying the forklift for resale. (3-4-10)

07. Seller's Responsibility -- Purchases Claimed Exempt from Sales Tax for Reasons Other Than
Resale. A seller is not liable for the collection of sales tax on items sold to a customer from whom a properly
executed Sales Tax Resale and Exemption Certificate, Form ST-101, has been received if the nature of the exemption
claimed is available to the purchaser as a matter of law or the nature of the goods purchased qualify for the particular
exemption claimed on the certificate. (3-4-10)

a. A retailer must collect tax on the sale of any goods that are specifically excluded from an
exemption as a matter of law. For example, a purchaser claiming the production exemption provided by Section 63-
3622D, Idaho Code, may not claim an exemption on the sale of items that are specifically excluded from the

exemption as a matter of law, such as: (3-6-00)
1. Maintenance and janitorial equipment and supplies; (3-6-00)
il. Office equipment and supplies; (3-6-00)
1il. Selling and distribution equipment and supplies; (3-6-00)
iv. Property used in transportation activities; (3-6-00)
V. Equipment or other property used to make repairs; (3-6-00)
Vi. Tangible personal property which becomes a component of any real property or any improvement
or fixture thereto; (3-6-00)
vii. Licensed motor vehicles; (3-6-00)
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Viii. Aircraft; and (3-6-00)
ix. Recreational-related vehicles as defined in Section 63-3622HH. Idaho Code. 3600y )
b. Example: A farmer completes an ST-101 claiming a production exemption on the purchase of

toothpaste and a case of motor oil. The retailer must collect the sales tax on the sale of the toothpaste, but is not liable
for the collection of the sales tax on the sale of the motor oil. The retailer cannot rely on the exemption certificate
when selling the toothpaste because, as a matter of law, the sale of personal hygiene products is excluded from the
production exemption. But the retailer can rely on the exemption certificate when selling goods, such as the motor oil,
which the farmer could put to either a nontaxable use (e.g., oil for a tractor), or a taxable use (e.g., oil for a licensed
pickup truck). (3-25-16)

c. A retailer cannot rely on an exemption certificate obtained from a purchaser when the law does not
provide an exemption from the tax for the purchaser, such as a nonprofit organization not specifically exempted by
the sales tax law or a governmental agency of another state. (3-6-00)

d. Nor can a retailer rely on an exemption certificate when the limited language of the law pertaining
to the exemption claimed excludes all but certain goods from the exemption. For example, certain contractors can
execute an ST-101 to purchase construction materials for specific jobs in non-taxing states claiming an exemption
from tax under Section 63-3622B, Idaho Code, and Rule 012 of these rules. The retailer must collect tax on any goods
that are not to be incorporated into the real property, such as parts for construction equipment and tools. (3-6-00)

e. In lieu of Form ST-101, retailers, when selling property that the purchaser claims is entitled to the
production exemption, may stamp or imprint on the face of their sales invoices, or purchasers may stamp or imprint
on the face of their purchase orders, a certificate containing the following language: (3-4-10)

I certify that the property which I have here purchased will be used by me directly and primarily in the
process of producing tangible personal property by mining, manufacturing, processing, fabricating, or farming, or as
a repair part for equipment used primarily as described above.

This tax exemption statement qualifies if this statement is signed by the purchaser and the name, address,
and nature of business of the purchaser is shown on the invoice.

Any person who signs this certification with the intention of evading payment of tax is guilty of a
misdemeanor.

NATURE OF BUSINESS

BUYER'S SIGNATURE

The signature on this certificate must be in addition to any other signature required on the invoice. If no
Form ST-101 is on file with the vendor, then each exempt sale must be documented as described in this Subsection.
(3-4-10)

f. Information on the exemption certificate. An exemption certificate shall show the purchaser’s name
and address, business name and address, and be signed and dated by the purchaser. The purchaser shall also provide
on the certificate the specific exemption being claimed and, if the production exemption is being claimed, a list of the
products the purchaser produces. If the purchaser is claiming the contractor exemption, the purchaser must identify
the invoice, purchase order, or job number to which the claim applies, the city and state where the job is located, and
the name of the project owner. If the purchaser is claiming an exemption as an American Indian, then the purchaser
must provide a valid Tribal I.D. number. By signing the exemption certificate, the purchaser is certifying that the
purchase qualifies for an exemption from tax. (4-4-13)

08. Purchaser’s Responsibility. A purchaser has the responsibility to properly complete a certificate
and ensure that tax is charged on all taxable purchases. If the purchaser properly provides a certificate and normally
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makes exempt purchases, he nevertheless must ensure that tax is paid when a taxable purchase is made. If the seller
does not charge the tax on a taxable purchase the purchaser must either notify the seller to correct the billing and then
pay the sales tax to the seller, or accrue and remit use tax on the transaction. If the purchaser intentionally or
repeatedly makes purchases, claiming they are exempt, when in fact they are not exempt, and the purchaser fails to
remit use tax, a penalty can be imposed in addition to the use tax. The penalty amount that may be asserted against the
purchaser is five percent (5%) of the sales price or two hundred dollars ($200), whichever is greater. The penalty will
be asserted by the Commission as a Notice of Deficiency but the purchaser may have the penalty abated when he can
establish that there were reasonable grounds for believing that the purchase was properly exempt from tax. In
addition, if the purchaser gives a resale or exemption certificate with the intention of evading payment of the tax, the
purchaser may be charged with a criminal misdemeanor and could be punished by a fine not exceeding one thousand
dollars ($1,000) or imprisonment for not more than one (1) year, or by both a fine and imprisonment. (3-4-10)

a. Example: A garden supply store sells, among other things, soil and wood chips in large quantities.
It buys a loader to use in its business to load items into customers’ trucks. When buying the loader, the garden supply
store gives a resale certificate to the seller indicating it intends to resell the loader. However, upon purchase the loader
is capitalized on the books of the garden supply store. The Commission could impose a penalty equal to five percent
(5% of the purchase price of the loader against the garden supply store. This penalty is in addition to the use tax that
is due. The individual who executed the certificate, or authorized the execution, on behalf of the garden supply store,
if done with intent to evade payment of the use tax, could be criminally charged with a misdemeanor. (3-4-10)

b. Example: A restaurant buys food for resale from a supplier. It can properly give a resale certificate
to the supplier. Since it buys food on a continuing basis the supplier keeps a certificate on file. If the restaurant buys
cleaning supplies for its own consumption, the supplier should charge sales tax. If it fails to charge tax, the restaurant
should notify the supplier to correct the billing and collect the sales tax. If the restaurant fails to pay sales or use tax
on more than one purchase, then, under Section 63-3624, Idaho Code, the Commission can assert a use tax and a
penalty equal to five percent (5%) of the purchase price or two hundred dollars ($200), whichever is greater, against
the restaurant. (3-4-10)

09. Timely Acceptance of Certificates. A seller may accept a certificate from a purchaser prior to the
time of sale, at the time of sale, or at any reasonable time after the sale to establish the exemption claim, with the
exception of Forms ST-104-HM and ST-104G which must be provided at the time of sale. However, if no approved
certificate is obtained from the purchaser in the manner provided or permitted by this rule, the sale is presumed to be
taxable. (3-6-00)

a. Certificates obtained by a seller at a time subsequent to, but not within a reasonable time after, the
time of sale will be considered by the State Tax Commission in conjunction with all other evidence available to
determine whether or not the seller has established that a sales tax transaction is exempt from tax. (3-4-10)

b. Example: A retailer sells goods to a customer without charging the sales tax but does not obtain an
ST-101 from the customer. Instead, the customer writes his seller’s permit number on the invoice when he signs for
the goods. The retailer is later audited by the State Tax Commission and fails in an attempt to obtain a certificate from
his customer. The retailer argues that the seller’s permit number written on the invoice is evidence that the customer
purchased the goods for resale. However the number by itself does not establish that the customer bought the goods
for resale. The retailer is liable for the tax on the sale. (3-4-10)

c. Example: A retailer sells a truck load of hay to a customer, does not charge sales tax on the
transaction, and fails to obtain an ST-101. The retailer is later audited by the State Tax Commission and is unable to
obtain an ST-101 from the customer. The retailer argues that hay is a farm supply and this alone should establish that
the sale is exempt. However, the customer may be in a business which does not qualify for the farming production
exemption, such as racing or showing horses. Or, the customer may be using the hay for a nonbusiness purpose, such
as raising animals for his own consumption. The retailer is liable for the tax on the sale. (3-4-10)

d. When a Notice of Deficiency Determination has been issued to a seller by the State Tax
Commission and the seller petitions for redetermination as provided by Rule 121 of these rules, he may submit
certificates obtained from his customers as evidence of exemption claims, but only if the cert1ﬁcates are presented to
the State Tax Commission within ninety (90) days of the date of the Notice of Deficiency Determination.  (3-6-00)
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