Dear Senators LAKEY, Ricks, Burgoyne, and
Representatives CHANEY, Hartgen, Gannon:

The Legislative Services Office, Research and Legislation, has received the enclosed rules of the

Department of Juvenile Corrections:

IDAPA 05.01.03 - Rules of the Custody Review Board (ZBR Chapter Rewrite) - Proposed Rule
(Docket No. 05-0103-2201).

Pursuant to Section 67-454, Idaho Code, a meeting on the enclosed rules may be called by the
cochairmen or by two (2) or more members of the subcommittee giving oral or written notice to Research
and Legislation no later than fourteen (14) days after receipt of the rules' analysis from Legislative
Services. The final date to call a meeting on the enclosed rules is no later than 08/05/2022. If a meeting is
called, the subcommittee must hold the meeting within forty-two (42) days of receipt of the rules' analysis
from Legislative Services. The final date to hold a meeting on the enclosed rules is 09/02/2022.

The germane joint subcommittee may request a statement of economic impact with respect to a
proposed rule by notifying Research and Legislation. There is no time limit on requesting this statement,
and it may be requested whether or not a meeting on the proposed rule is called or after a meeting has
been held.

To notify Research and Legislation, call 334-4854, or send a written request to the address on the

memorandum attached below.

Page 1 of 1



Legislative Services Office
Idaho State Legislature

Terri Kondeff Serving Idaho's Citizen Legislature
Director
MEMORANDUM
TO: Rules Review Subcommittee of the Senate Judiciary & Rules Committee and the House

Judiciary, Rules & Administration Committee
FROM: Principal Legislative Drafting Attorney - Ryan Bush
DATE: July 18, 2022
SUBJECT: Department of Juvenile Corrections

IDAPA 05.01.03 - Rules of the Custody Review Board (ZBR Chapter Rewrite) - Proposed Rule (Docket
No. 05-0103-2201)

Summary and Stated Reasons for the Rule

The Department of Juvenile Corrections submits notice of proposed rulemaking under IDAPA 05.01.03 -
Rules of the Custody Review Board (ZBR Chapter Rewrite). The Department states that it is updating its rules
of the Custody Review Board in order to comply with the Governor's Zero-Based Regulation executive order.
Specifically, this chapter rewrite provides for the following:

(1) Powers, duties, structure, and composition of the Custody Review Board;
(2) Referral of cases to the Board and its review process;

(3) Persons who may attend or comment at a hearing;

(4) How determinations are made by the Board; and

(5) Victim notification.

Negotiated Rulemaking / Fiscal Impact

Negotiated rulemaking was conducted and notice was published in the April edition of the Idaho Admin-
istrative Bulletin. There is no fiscal impact anticipated with this proposed rule.

Statutory Authority

The proposed rule appears to be within the statutory authority granted to the Department under Section
20-520(1)(t), Idaho Code.

cc: Department of Juvenile Corrections
Monty Prow

Paul Headlee, Deputy Director Kristin Ford, Manager  Keith Bybee, Manager April Renfro, Manager Glenn Harris, Manager
Legislative Services Office Research & Legislation Budget & Policy Analysis  Legislative Audits Information Technology

Statehouse, P.O. Box 83720 Tel: 208-334-2475
Boise, Idaho 83720-0054 legislature.idaho.gov




**% PLEASE NOTE ***
Per the Idaho Constitution, all administrative rules may be reviewed by the Legislature during the next legisla-
tive session. The Legislature has 3 options with this rulemaking docket: 1) Approve the docket in its entirety;
2) Reject the docket in its entirety; or 3) Reject the docket in part.
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IDAPA 05 — IDAHO DEPARTMENT OF JUVENILE CORRECTIONS
05.01.03 — RULES OF THE CUSTODY REVIEW BOARD
DOCKET NO. 05-0103-2201 (ZBR CHAPTER REWRITE)
NOTICE OF RULEMAKING - PROPOSED RULE

AUTHORITY: In compliance with Section 67-5221(1), Idaho Code, notice is hereby given that this agency has
initiated proposed rulemaking procedures. The action is authorized pursuant to Section 20-520(1)(t), Idaho Code.

PUBLIC HEARING SCHEDULE: A public hearing concerning this rulemaking will be held as follows:

Monday, July 25, 2022, at 2:30 p.m. MT

Physical Location:
954 W. Jefferson St
Boise, Idaho 83702

To participate virtually via BlueJeans meeting:
contact Estela.Cabrera@idjc.idaho.gov or
call (208) 577-5451 to obtain meeting login information

The hearing site(s) will be accessible to persons with disabilities. Requests for accommodation must be made not
later than five (5) days prior to the hearing, to the agency address below.

DESCRIPTIVE SUMMARY: The following is a nontechnical explanation of the substance and purpose of the
proposed rulemaking:

This proposed rulemaking updates the Rules of the Custody Review Board to comply with Executive Order
2020-01, Zero-Based Regulation and updates Sections 20-502, 20-532, and 39-1202, Idaho Code, approved during
the 2022 Legislative Session.

FEE SUMMARY: The following is a specific description of the fee or charge imposed or increased:
This rulemaking does not involve imposing or increasing fees.

FISCAL IMPACT: The following is a specific description, if applicable, of any negative fiscal impact on the state
general fund greater than ten thousand dollars ($10,000) during the fiscal year as a result of this rulemaking:

No fiscal impact is anticipated with this rule. The Board is already in operation and this rule serves to update
operating procedures.

NEGOTIATED RULEMAKING: Pursuant to Section 67-5220(1), Idaho Code, negotiated rulemaking was
conducted. The Notice of Intent to Promulgate Rules - Negotiated Rulemaking was published in the April 6, 2022,
Idaho Administrative Bulletin, Volume 22-4, page 15.

INCORPORATION BY REFERENCE: Pursuant to Section 67-5229(2)(a), Idaho Code, the following is a brief
synopsis of why the materials cited are being incorporated by reference into this rule: N/A.

ASSISTANCE ON TECHNICAL QUESTIONS, SUBMISSION OF WRITTEN COMMENTS: For assistance
on technical questions concerning the proposed rule, contact Estela Cabrera at 208.577.5451.
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IDAHO DEPARTMENT OF JUVENILE CORRECTIONS Docket No. 05-0103-2201
Rules of the Custody Review Board Proposed Rulemaking

Anyone may submit written comments regarding this proposed rulemaking. All written comments must be
directed to the undersigned and must be delivered on or before July 27, 2022.

DATED this sixth day of July, 2022.

Monty Prow, Director

Idaho Department of Juvenile Corrections
954 W. Jefferson St.

P.O. Box 83720, Boise, ID 83720-0285
Phone: 208.334.5100

Fax: 208.334.5120

THE FOLLOWING IS THE PROPOSED TEXT OF DOCKET NO. 05-0103-2201
(Zero Based Regulation (ZBR) Chapter Rewrite)

05.01.03 — RULES OF THE CUSTODY REVIEW BOARD

000. LEGAL AUTHORITY.
Title 20, Chapter 5, Idaho Code. ( )

001. SCOPE.
These rules are established to ensure that the juvenile corrections system in Idaho and determinations of the Custody
Review Board are based on the principles of accountability, community protection, and competency development.

«C )
002. -- 009. (RESERVED)
010. DEFINITIONS.
In addition to the definitions in Section 20-502, Idaho Code, the following definitions apply: ( )
01. Case Management Team. A team consisting of juvenile services coordinator, rehabilitation
specialist and juvenile probation officer who provide input in setting and following through with treatment goals.
«C )
02. Extended Time in Custody. Any period a juvenile remains in custody after age nineteen (19) or
beyond eighteen (18) consecutive months and not to exceed age twenty-one (21). ( )
011. -- 099. (RESERVED)
100. GENERAL PROVISIONS.
01. Hearings. All matters and testimony concerning juveniles, before the Board, are confidential and
are conducted in accordance with Title 74, Chapters 1 and 2, Idaho Code; and Title 20, Chapter 5, Idaho Code,
regarding juvenile records and proceedings. ( )

101. POWERS AND DUTIES.

01. Review. The Board reviews cases that are referred according to Section 201 of these rules.
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IDAHO DEPARTMENT OF JUVENILE CORRECTIONS Docket No. 05-0103-2201

Rules of the Custody Review Board Proposed Rulemaking
«C )

02. Board Determinations. The Board will determine whether the juvenile needs an extended time in

custody to address accountability, community protection, and competency. ( )
03. Placement. The Board cannot direct the placement or treatment of a juvenile. ( )

04. Release Date for Juveniles. If the Board determines that a juvenile not be retained in custody, the
Director sets a release date, as follows: ( )
a. A juvenile referred per Subsection 201.01.a. who appears before the Board prior to his nineteenth
birthday is released by his nineteenth birthday. The Department may retain the juvenile up to forty-five (45) days
after the juvenile’s nineteenth birthday only if necessary to finalize an appropriate release plan. ( )
b. In cases referred per Subsection 201.01.b., the Department may retain the juvenile long enough to

finalize an appropriate release plan, not to exceed forty-five (45) days after the Director signs the Board’s
determination. ( )
c. The Director retains release authority for cases referred per Subsection 201.01.c. ( )

102. STRUCTURE AND COMPOSITION OF THE CUSTODY REVIEW BOARD.

01. Board Members and Appointment. The Board is composed of four (4) members appointed by the
Director who represent a variety of experiences. Terms are four (4) years, at the pleasure of the Director. In the case
of vacancies, appointments are for the remainder of the original term. ( )

02. Compensation of Board Members. Members serve without honorarium or compensation but are
reimbursed for expenses, subject to the limits provided in Section 67-2008, Idaho Code. ( )

103. -- 199. (RESERVED)

200. REVIEW PROCESS.

A juvenile in the custody of the Department does not have the legal right or ability to request or demand a case review
by the Board. A review by the Board does not create a liberty interest for the juvenile, and cannot be appealed. All
cases come before the Board as outlined in Section 201 of these rules ( )

201. REFERRAL OF CASES TO THE BOARD.
01. Cases Eligible for Referral. A case is eligible for referral to the Board if: ( )
a. The juvenile is no more than six (6) months from his nineteenth birthday and one (1) or more
members of the case management team believes that the juvenile needs extended time in custody beyond that

juvenile’s nineteenth birthday; ( )

b. The juvenile, at the time of commitment to the Department, is past age nineteen (19) or will reach
age nineteen (19) prior to the next scheduled meeting of the Board; or ( )

c. The juvenile is no more than three (3) months from being in custody for eighteen (18) consecutive
months and one (1) or more members of the case management team believes that the juvenile needs extended time in
custody beyond eighteen (18) months. ( )

d. Cases referred per Subsection 201.01.c. will be heard every six (6) months thereafter until the
juvenile is released from custody. ( )

02. Hearing Schedules. The Board will set a dates for the hearings annually. ( )

03. Written Submissions. All documents to be considered at a particular hearing need to be submitted
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Rules of the Custody Review Board Proposed Rulemaking

in advance of the scheduled hearing. ( )

202. PERSONS TO ATTEND OR COMMENT.

01. Juvenile. The subject of a hearing is required to appear either in person or by video. ( )

02. Witnesses. The Board allows victims, attorneys, members of the case management team, and

approved family members or others who have a direct relationship to the specific hearing or subject of the hearing to

participate. ( )

03. Participation. Persons who want to participate in hearings shall notify the Board staff in advance

of the scheduled hearing. Children, including victims, under the age of fourteen (14), are not allowed to attend the

hearings without prior approval of the Board. Parents or guardians of child victims in a case may participate. ( )
04. Time Limited. The Board may limit the time allotted to each participant during the hearing.

)

05. Exclusion. The Board may exclude witnesses or participants for inappropriate or disruptive

behavior, or other good cause. ( )

203. CONFLICT OF INTEREST.

A member of the Board who has personal knowledge of a case, shall notify all other Board members prior to the
hearing where that case is to be considered. The remaining members will determine whether that member should be
disqualified from participating in the review of that case and determination. ( )

204. -- 299. (RESERVED)
300. BOARD DETERMINATIONS.

01. Board’s Determination. The Board’s written determination will be given to the Director no later
than thirty (30) calendar days after the date the Board receives the last documents or interviews the last witness

pertaining to the case. All determinations will be held by the Department in the case management file. ( )

02. Reconsideration. The Board may reconsider its determination prior to the determination being
given to the Director. Only the members who heard the case may discuss or vote on any reconsideration. ( )

a. Any member of the Board who was present for and heard the case may call for a vote to reconsider
the Board’s determination by making a request through the Board chair. ( )

b. The chair will call for a motion to reconsider, and a vote. ( )

03. Indeterminate Sentence Remains. If the Board determines that extended time in custody is
necessary, that determination does not create a determinate sentence of any kind, and the Director retains the
authority to release the juvenile at any time deemed appropriate. ( )

04. Official Record of Hearing/Review. The signed summary minutes are the official record of a
hearing or case review and are maintained with records of the Department. ( )

0s. Evaluation of Juvenile Cases. Cases are evaluated on the individual merits of each case. The
Board’s evaluation of a case and a juvenile’s need for extended time in custody are not based upon any predetermined
hearing standard, criteria, or precedent. Factors that may be considered by the Board include, but are not limited to:

«C )
a. Seriousness of the crime; ( )
b. Prior criminal history; ( )
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Rules of the Custody Review Board Proposed Rulemaking
c. Progress or completion of program, treatment plan, accountability; ( )
d. Institutional history to include conformance to established rules, involvement in programs and
overall behavior; ( )
e. Evidence of the development of a positive social attitude and the willingness to fulfill the
obligations of a good citizen; and ( )
f. Information regarding physical, psychological, or other conditions. ( )

301. -- 399. (RESERVED)

400. VICTIMS.

The Department and the Board will respect the rights of victims of crime, pursuant to the Idaho Constitution and
statute. When a case is referred, the Department will provide the Board with a list of crime victims who were
officially identified by the adjudicating court or prosecuting attorney. ( )

01. Notice to Victims. The Board will notify identified victims of a juvenile’s crime that a custody
review hearing is scheduled and of their right to submit written statements or information and testimony. After the
hearing, the Department shall notify victims of the Board’s determination. ( )

a. Notices including the Board’s final determination and any anticipated release documents will be
sent to the victim of record at the last known address or through a victim witness coordinator. The victim is
responsible for providing any change of address. ( )

b. Victims may request that they not be notified or contacted. ( )

02. Victim Testimony. A victim may attend all hearings pertinent to their case and provide testimony.
The victim may be allowed to testify before the Board members during a hearing session outside the juvenile’s
presence. ( )

401. -- 999, (RESERVED)
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