
Dear Senators HEIDER, Brackett, Stennett, and
Representatives GIBBS, Gestrin, Erpelding:

The Legislative Services Office, Research and Legislation, has received the enclosed rules of the

Idaho Department of Lands:

IDAPA 20.03.04 - Rules for the Regulation of Beds, Waters, and Airspace over Navigable Lakes in
the State of Idaho (Fee Rule) - Proposed Rule (Docket No. 20-0304-1901).

Pursuant to Section 67-454, Idaho Code, a meeting on the enclosed rules may be called by the

cochairmen or by two (2) or more members of the subcommittee giving oral or written notice to Research

and Legislation no later than fourteen (14) days after receipt of the rules' analysis from Legislative

Services. The final date to call a meeting on the enclosed rules is no later than 10/07/2019. If a meeting is

called, the subcommittee must hold the meeting within forty-two (42) days of receipt of the rules' analysis

from Legislative Services. The final date to hold a meeting on the enclosed rules is 11/05/2019.

The germane joint subcommittee may request a statement of economic impact with respect to a

proposed rule by notifying Research and Legislation. There is no time limit on requesting this statement,

and it may be requested whether or not a meeting on the proposed rule is called or after a meeting has

been held.

To notify Research and Legislation, call 334-4854, or send a written request to the address on the

memorandum attached below.
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MEMORANDUM

TO: Rules Review Subcommittee of the Senate Resources & Environment Committee and the
House Resources & Conservation Committee

FROM: Deputy Division Manager - Katharine Gerrity

DATE: September 18, 2019

SUBJECT: Idaho Department of Lands

IDAPA 20.03.04 - Rules for the Regulation of Beds, Waters, and Airspace over Navigable Lakes in the
State of Idaho (Fee Rule) - Proposed Rule (Docket No. 20-0304-1901)

Summary and Stated Reasons for the Rule
The Idaho Department of Lands submits notice of proposed rulemaking (a fee rule) at IDAPA 20.03.04 -

Rules for the Regulation of Beds, Waters, and Airspace over Navigable Lakes in the State of Idaho. According
to the department, all funding used to manage the beds of navigable waterways comes from the fees and rent
collected from the use of these lands, i.e., no general fund tax dollars support this work. The department states
that the costs for processing encroachment permit applications for single-family docks, two-family docks, wa-
ter-intake lines, and assignments exceed the current application fees collected. The department proposes to
raise the fees for these four types of applications to ensure fees cover the respective processing costs within
statutory limitations. In addition, the department states that Section 58-1305, Idaho Code, does not specify who
should provide notice of application to adjacent property owners for all noncommercial navigational encroach-
ments. The rule would prescribe that the department shall provide notice.

Negotiated Rulemaking / Fiscal Impact
The department notes that negotiated rulemaking was conducted.

Statutory Authority
The rulemaking appears to be authorized pursuant to Sections 58-104, 58-105 and 58-1304, Idaho Code.

cc: Idaho Department of Lands
Amy Johnson

*** PLEASE NOTE ***
Per the Idaho Constitution, all administrative rules may be reviewed by the Legislature during the next legisla-
tive session. The Legislature has 3 options with this rulemaking docket: 1) Approve the docket in its entirety;
2) Reject the docket in its entirety; or 3) Reject the docket in part.

Kristin Ford, Manager
Research & Legislation

Paul Headlee, Manager
Budget & Policy Analysis

April Renfro, Manager
Legislative Audits

Glenn Harris, Manager
Information Technology

Statehouse, P.O. Box 83720
Boise, Idaho 83720–0054

Tel: 208–334–2475
www.legislature.idaho.gov
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IDAPA 20 – IDAHO DEPARTMENT OF LANDS
20.03.04 – RULES FOR THE REGULATION OF BEDS, WATERS, AND AIRSPACE 

OVER NAVIGABLE LAKES IN THE STATE OF IDAHO

DOCKET NO. 20-0304-1901 (FEE RULE)

NOTICE OF RULEMAKING – PROPOSED RULE

AUTHORITY: In compliance with Section 67-5221(1), Idaho Code, notice is hereby given that this agency has 
initiated proposed rulemaking procedures. The action is authorized pursuant to Sections 58-104(6), 58-105, and 58-
1304, Idaho Code.

PUBLIC HEARING SCHEDULE: A public hearing concerning this rulemaking will be held as follows:

The hearing site will be accessible to persons with disabilities. Requests for accommodation must be made not 
later than five (5) days prior to the hearing, to the agency address below.

DESCRIPTIVE SUMMARY: The following is a nontechnical explanation of the substance and purpose of the 
proposed rulemaking:

All funding used to manage the beds of navigable waterways comes from the fees and rent collected from the use 
of these lands; no general tax dollars support this work. The costs for processing encroachment permit applications 
for single-family docks, two-family docks, water-intake lines, and assignments exceed the current application fees 
collected. The Idaho Department of Lands is proposing to raise the fees for these four types of applications to ensure 
fees cover the respective processing costs within the limitations provided in Section 58-1307, Idaho Code.

Section 58-1305, Idaho Code, does not specify who should provide notice of application to adjacent property 
owners for all noncommercial navigational encroachments. The proposed rule prescribes that the department shall 
provide notice.

FEE SUMMARY: The following is a specific description of the fee or charge imposed or increased:

This proposed rule changes the fees charged for encroachment permit applications for single-family docks, two-
family docks, and water-intake lines from $300 to $425 and the application fee for an encroachment permit 
assignment from $150 to $300.

FISCAL IMPACT: The following is a specific description, if applicable, of any negative fiscal impact on the state 
general fund greater than ten thousand dollars ($10,000) during the fiscal year as a result of this rulemaking:

No impact to the general fund is expected. Revenue and expenses associated with administering the Lake 
Protection Act come from a dedicated fund, and the proposed fee increases are estimated to increase revenue to the 
dedicated fund.

NEGOTIATED RULEMAKING: Pursuant to Section 67-5220(1), Idaho Code, negotiated rulemaking was 
conducted. The Notice of Intent to Promulgate Rules - Negotiated Rulemaking was published in the June 5, 2019, 
Idaho Administrative Bulletin, Vol. 19-6, page 64. 

ASSISTANCE ON TECHNICAL QUESTIONS, SUBMISSION OF WRITTEN COMMENTS: For assistance 
on technical questions concerning the proposed rule, contact Andrew Smyth at (208) 334-0248 or 
asmyth@idl.idaho.gov.

PUBLIC HEARING

Monday, September 16, 2019
10:00 a.m. (MDT)

Idaho State Capitol
4th Floor, Majority Caucus Room (W-433)

700 West Jefferson Street
Boise, ID 83702

mailto: asmyth@idl.idaho.gov
https://adminrules.idaho.gov/bulletin/2019/06.pdf#page=64
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Anyone may submit written comments regarding this proposed rulemaking. All written comments must be 
directed to the undersigned and must be delivered on or before September 25, 2019.

Dated this 2nd day of August, 2019.

Andrew Smyth
Public Trust Program Manager 
Idaho Department of Lands
300 N. 6th Street, Suite 103
P.O. Box 83720
Boise, Idaho 83720-0050
Phone: (208) 334-0248
Fax: (208) 334-3698
rulemaking@idl.idaho.gov

THE FOLLOWING IS THE PROPOSED TEXT OF DOCKET NO. 20-0304-1901
(Only Those Sections With Amendments Are Shown.)

020. APPLICATIONS.

01. Encroachment Applications. No person shall hereafter make or cause to be made any 
encroachment on, in or above the beds or waters of any navigable lake in the state of Idaho without first making 
application to and receiving written approval from the department. The placing of dredged or fill material, refuse or 
waste matter intended as or becoming fill material, on or in the beds or waters of any navigable lake in the state of 
Idaho shall be considered an encroachment and written approval by the department is required. If demolition is 
required prior to construction of the proposed encroachment, then the application must describe the demolition 
activities and the steps that will be taken to protect water quality and other public trust values. No demolition 
activities may proceed until the permit is issued. (4-2-08)

02. Signature Requirement. Only persons who are littoral owners or lessees of a littoral owner shall 
be eligible to apply for encroachment permits. A person who has been specifically granted littoral rights or dock 
rights from a littoral owner shall also be eligible for an encroachment permit; the grantor of such littoral rights, 
however, shall no longer be eligible to apply for an encroachment permit. Except for waterlines or utility lines, the 
possession of an easement to the shoreline does not qualify a person to be eligible for an encroachment permit.

(4-2-08)

03. Other Permits. Nothing in these rules shall excuse a person seeking to make an encroachment 
from obtaining any additional approvals lawfully required by federal, local or other state agencies. (9-13-90)

04. Repairs, Reinstallation of Structures. No permit is required to clean, maintain, or repair an 
existing permitted encroachment, but a permit is required to completely replace, enlarge, or extend an existing 
encroachment. Replacement of single-family and two-family docks may not require a permit if they meet the criteria 
in Section 58-1305(e), Idaho Code. Reinstalling the top or deck of a dock, wharf or similar structure shall be 
considered a repair; reinstallation of winter damaged or wind and water damaged pilings, docks, or float logs shall be 
considered a repair. Repairs, or replacements under Section 58-1305(e), Idaho Code, that adversely affect the bed of 
the lake will be considered a violation of these rules. (4-7-11)

05. Dock Reconfiguration. (4-2-08)

a. Rearrangement of single-family and two-family docks will require a new application for an 

mailto:rulemaking@idl.idaho.gov
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encroachment permit. (4-2-08)

b. Rearrangement of community docks and commercial navigational encroachments may not require 
a new application for an encroachment permit if the changes are only internal. The department shall be consulted 
prior to modifications being made, and shall use the following criteria to help determine if a new permit must be 
submitted: (4-2-08)

i. Overall footprint does not change in dimension or orientation; (4-2-08)

ii No increase in the square footage, as described in the existing permit and in accordance with 
Paragraph 015.13.a., occurs. This only applies to community docks; (3-29-10)

iii. The entrances and exits of the facility do not change. (4-2-08)

06. Redredging. Redredging a channel or basin shall be considered a new encroachment and a permit 
is required unless redredging is specifically authorized by the outstanding permit. Water quality certification from the 
Idaho Department of Environmental Quality is required regardless of how redredging is addressed in any existing or 
future permit. (4-2-08)

07. Forms, Filing. Applications and plans shall be filed on forms provided by the Department together 
with filing fees and costs of publication when required by these rules. Costs of preparation of the application, 
including all necessary maps and drawings, shall be paid by the applicant. (4-11-19)

a. Plans shall include the following information at a scale sufficient to show the information 
requested: (4-11-19)

i. Lakebed profile in relationship to the proposed encroachment. The lakebed profile shall show the 
summer and winter water levels. (4-2-08)

ii. Copy of most recent survey or county plat showing the full extent of the applicant’s lot and the 
adjacent littoral lots. (4-2-08)

iii. Proof of current ownership or control of littoral property or littoral rights. (4-2-08)

iv. A general vicinity map. (4-2-08)

v. Scaled air photos or maps showing the lengths of adjacent docks as an indication of the line of 
navigability, distances to adjacent encroachments, and the location and orientation of the proposed encroachment in 
the lake. (4-2-08)

vi. Total square footage of proposed docks and other structures, excluding pilings, that cover the lake 
surface. (4-2-08)

vii. Names and current mailing addresses of adjacent littoral landowners. (4-2-08)

b. Applications must be submitted or approved by the littoral owner or, if the encroachment will lie 
over or upon private lands between the natural or ordinary high water mark and the artificial high water mark, the 
application must be submitted or approved by the owner of such lands. When the littoral owner is not the applicant, 
the application shall bear the owner’s signature as approving the encroachment prior to filing. (4-2-08)

c. If more than one (1) littoral owner exists, the application must bear the signature of all littoral 
owners, or the signature of an authorized officer of a designated homeowner’s or property management association.

(4-2-08)

d. Applications for noncommercial encroachments intended to improve waterways for navigation, 
wildlife habitat and other recreational uses by members of the public must be filed by any municipality, county, state, 
or federal agency, or other entity empowered to make such improvements. Application fees are not required for these 



IDAHO DEPARTMENT OF LANDS Docket No. 20-0304-1901 (Fee)
Regulation of Beds/Waters/Airspace Over Navigable Lakes Proposed Rulemaking

Idaho Administrative Bulletin Page 370 September 4, 2019 – Vol. 19-9

encroachments. (4-2-08)

e. The following applications shall be accompanied by the respective nonrefundable filing fees 
together with a deposit toward the cost of newspaper publication, which deposit shall be determined by the director at 
the time of filing: (4-2-08)

i. Nonnavigational encroachments require a fee of one thousand dollars ($1,000); except that 
nonnavigational encroachments for bank stabilization and erosion control require a fee of five hundred fifty dollars 
($550). (4-11-19)

ii. Commercial navigational encroachments require a base fee of two thousand dollars ($2,000). If the 
costs of processing an application exceed this amount, then the applicant may be charged additional costs as allowed 
by Title 58, Chapter 13, Section 58-1307, Idaho Code; (4-2-08)

iii. Community navigational encroachments require a fee of two thousand dollars ($2,000); and
(4-2-08)

iv. Navigational encroachments extending beyond the line of navigability require a fee of one 
thousand dollars ($1,000). (4-2-08)

f. Applicants shall pay any balance due on publication costs before written approval will be issued. 
The Department shall refund any excess at or before final action on the application. (9-13-90)

g. Application for a single-family or two-family dock not extending beyond the line of navigability or 
a nonnavigational encroachment for a buried or submerged water intake line serving four or less households shall be 
accompanied by a nonrefundable filing fee of three hundred dollars ($300) four hundred twenty-five dollars ($425).

(4-7-11)(        )

h. No publication cost is required for application for noncommercial navigational encroachment not 
extending beyond the line of navigability or for application for installation of buried or submerged water intake lines 
and utility lines. (9-13-90)

i. Applications and plans shall be stamped with the date of filing. (7-1-98)

j. Applications that are incomplete, not in the proper form, not containing the required signature(s), or 
not accompanied by filing fees and costs of publication when required, shall not be accepted for filing. The 
department shall send the applicant a written notice of incompleteness with a listing of the application’s deficiencies. 
The applicant will be given thirty (30) days from receipt of the notice of incompleteness to resubmit the required 
information. The deadline may be extended with written consent of the department. If the given deadline is not met, 
the department will notify the applicant that the application has been denied due to lack of sufficient information. The 
applicant may reapply at a later date, but will be required to pay another filing fee and publication fee, if applicable.

(4-2-08)

021. -- 024. (RESERVED)

025. PROCESSING OF APPLICATIONS FOR SINGLE-FAMILY AND TWO-FAMILY 
NAVIGATIONAL ENCROACHMENTS WITHIN LINE OF NAVIGABILITY.

01. Single-Family and Two-Family Navigational Encroachments. Applications for single-family 
and two-family navigational encroachments not extending beyond the line of navigability will be processed with a 
minimum of procedural requirements and shall not be denied except in the most unusual of circumstances. No 
newspaper publication, formal appearance by the applicant, or hearing is contemplated. (4-2-08)

02. Adjacent Littoral Owners. If a proposed encroachment referred to in Subsection 025.01 may 
infringe upon the littoral right lines of an adjacent littoral owner, the department shall require the applicant to secure 
the written consent of the adjacent littoral owner. (4-2-08)
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032. Notification of Adjacent Littoral Owners. If the signature of the adjacent littoral owner is not 
required, the The Ddepartment shall will provide a copy of such the application to the littoral owners immediately 
adjacent to the applicant’s property. If the applicant owns one (1) or more adjacent lots, the department shall notify 
the owner of the next adjacent lot. This notification If the proposed encroachment may infringe upon the littoral rights 
of an adjacent owner, the department will provide notice of the application by certified mail, return receipt requested; 
otherwise, the notice will be sent by regular mail. Notification will be mailed to the adjacent littoral owners’ usual 
place of address, which, if not known, shall will be the address shown on the records of the county treasurer or 
assessor. The applicant may submit the adjacent littoral owners’ signatures as concurring with the application, 
consenting to the proposed encroachment, in lieu of the department’s notification. (4-2-08)(        )

043. Written Objections. (4-2-08)

a. If an adjacent littoral owner files written objections to the application with the department within 
ten (10) days from the date of service or receipt of notice of the completed application, the department shall fix a time 
and a place for a hearing. In computing the time to object, the day of service or receipt of notice of the application 
shall not be counted. Objections must be received within the ten (10) day period by mail or hand delivery in the local 
department office or the director’s office in Boise. If the last day of the period is Saturday, Sunday or a legal holiday, 
the time within which to object shall run until the end of the first business day thereafter. (4-2-08)

b. The applicant and any objectors may agree to changes in the permit that result in the objections 
being withdrawn. Department employees may facilitate any such agreement. Participation by department personnel 
in this informal mediation shall not constitute a conflict of interest for participation in the hearing process. A 
withdrawal of objections must be in writing, completed prior to a scheduled hearing, and contain: (4-2-08)

i. Signatures of the applicant and the objecting party; (4-2-08)

ii. A description of the changes or clarifications to the permit that are acceptable to the applicant, the 
objecting party, and the department. (4-2-08)

054. Unusual Circumstances. Even though no objection is filed by an adjacent littoral owner to a 
noncommercial navigational encroachment, if the director deems it advisable because of the existence of unusual 
circumstances, he may require a hearing. (4-2-08)

065. Hearings. Hearings fixed by the director following an objection pursuant to Subsection 025.043 or 
the Director’s own determination pursuant to Subsection 025.054 shall be fixed as to time and place, but no later than 
sixty (60) days from date of acceptance for filing of the application. At the hearing the applicant and any adjacent 
riparian owner filing timely objections may appear personally or through an authorized representative and present 
evidence. The department may also appear and present evidence at the hearing. In such hearings the hearing 
coordinator shall act as a fact finder and not a party. The Director, at his discretion, shall will designate a Department 
representative to sit as the hearing coordinator. Provided, however, that the parties may agree to informal disposition 
of an application by stipulation, agreed settlement, consent order, or other informal means. (4-2-08)(        )

076. Decision Following a Hearing. The director shall, within forty-five (45) days after close of the 
hearing provided for in Subsections 025.043 or 025.055 render a final decision and give notice thereof to the parties 
appearing before him either personally or by certified or registered mail. The final decision shall be in writing.

(4-2-08)(        )

087. Disposition Without Hearing. If a hearing is not held under Subsection 025.043 or Subsection 
025.054, then the department shall act upon a complete application filed under Subsection 025.01 as expeditiously as 
possible but no later than sixty (60) days from acceptance of the application. Failure to act within this sixty (60) day 
timeframe shall constitute approval of the application. Applications determined to be incomplete under Subsection 
020.07 are not subject to the sixty (60) day timeframe until the information requested by the department and required 
by the rules has been submitted. (4-2-08)(        )

098. Judicial Review. Any applicant aggrieved by the Director’s final decision, or an aggrieved party 
appearing at a hearing, shall have a right to have the proceedings and final decision reviewed by the district court in 
the county where the encroachment is proposed by filing a notice of appeal within thirty (30) days from the date of 
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the final decision. An adjacent littoral owner shall be required to deposit an appeal bond with the court, in an amount 
to be determined by the court but not less than five hundred dollars ($500) insuring payment to the applicant of 
damages caused by delay and costs and expenses, including reasonable attorney fees, incurred on the appeal in the 
event the district court sustains the action of the director. The applicant need post no bond with the court to prosecute 
an appeal. (4-2-08)

060. INSTALLATION.

01. Installation Only After Permit Issued. Installation or on site construction of an encroachment 
may commence only when the permit is issued or when the department notifies the applicant in writing that 
installation may be commenced or when the department has failed to act in accordance with Subsection 025.087.

(4-2-08)(        )

02. Removal of Construction Waste. (4-2-08)

a. Pilings, anchors, old docks, and other structures or waste at the site of the installation or 
reinstallation and not used as a part of the encroachment shall be removed from the water and lakebed at the time of 
the installation or reinstallation to a point above normal flood water levels; provided, however, that this shall not be 
construed to prevent the use of trash booms for the temporary control of floatable piling ends and other floatable 
materials in a securely maintained trash boom, but approval for a trash boom shall be required as part of a permit.

(4-2-08)

b. Demolition of encroachments shall be done in a manner that does not unnecessarily damage the 
lakebed or shoreline. Demolition work must comply with water quality standards administered by the Department of 
Environmental Quality. (4-2-08)

03. Compliance with Permit. All work shall be done in accordance with these rules, and the 
application submitted, and is subject to any condition specified in the permit. (7-1-98)

04. Sunset Clause. All activities authorized within the scope of the encroachment permit must be 
completed within three (3) years of issuance date. If the activities are not completed within three (3) years, the permit 
shall automatically expire unless it was previously revoked or extended by the department. The department may issue 
a permit with an initial sunset clause that exceeds three (3) years, if the need is demonstrated by the applicant.

(3-29-10)

061. -- 064. (RESERVED)

065. ASSIGNMENTS.

01. Assignment of Encroachment Permit. Encroachment permits may be assigned upon approval of 
the department provided that the encroachment conforms with the approved permit. The assignor and assignee must 
complete a department assignment form and forward it to the appropriate area office. (4-2-08)

02. Assignment Fee. The assignment fee shall be one hundred fifty dollars ($150). The fee shall be 
paid is three hundred dollars ($300) and is due at the time the assignment is submitted to the department.

(4-2-08)(        )

03. Approval Required for Assignment. An assignment is not valid until it has been approved by the 
department. (4-2-08)

04. Assignment With New Permit. Encroachments not in compliance with the approved permit may 
be assigned only if: (4-2-08)

a. An application for a new permit to correct the noncompliance is submitted at the same time.
(4-2-08)

b. The assignee submits written consent to bring the encroachment permit into compliance. (4-2-08)
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PROPOSED RULE COST/BENEFIT ANALYSIS 
 

 
Section 67-5223(3), Idaho Code, requires the preparation of an economic impact statement for all proposed rules 
imposing or increasing fees or charges. This cost/benefit analysis, which must be filed with the proposed rule, must 
include the reasonably estimated costs to the agency to implement the rule and the reasonably estimated costs to be 
borne by citizens, or the private sector, or both. 
 
 
Department or Agency:  Idaho Department of Lands  
 
Agency Contact:  Andrew Smyth  Phone:  (208) 334-0248 Email:  asmyth@idl.idaho.gov 
 
Date:  July 12, 2019  
 
 
IDAPA, Chapter and Title Number and Chapter Name:  IDAPA 20.03.04 Rules for the Regulation of Beds, 
Waters, and Airspace Over Navigable Lakes in the State of Idaho 
 
 
Fee Rule Status: X Proposed  ___ Temporary 
 
Rulemaking Docket Number: 20-0304-1901    
 
 
STATEMENT OF ECONOMIC IMPACT: 
 
Revenue and expenses associated with administering the Lake Protection Act come from a dedicated fund.  
No impact to the general fund is expected.  The proposed fee increases are estimated to increase annual 
revenue to the dedicated fund by approximately $49,475 per year based on the following: 
 

 Single-family dock, Two-family 
dock & Water intake line Assignment Total 

Current fee $300 $150 
Cost to process $423 $275 
Proposed fee $425 $300 
Proposed increase $125 $150 
5-yr avg. # of apps/yr 205 159 
Avg. estimated increase $25,625 $23,850 $49,475 

 
The increase in fees will ensure the full cost of processing these applications is covered by the associated 
application fee paid by the applicants.   
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